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128D, CLOSED, PRETRL

U.S. District Court
District of New Jersey [LMl (Newark)

CM DOCKET FOR CASE #: 2:98-cv-01539-NHP

800 SERVICES, lNC. v. AT&T CORP. Date Filed: 0410611998

Assigned to: Judge Nicholas H. Politan Jury Demand: None
lDemand: $0 Nature of Suit: 190 Contract: Other
Cause: 28:1332 Diversity-Breach of Contract Jurisdiction: Diversity

Plaintiff

800 SERVICES,INC, represented by JOHN J. MURRAY, JR.
THE LAW OFFICES
OF LAW]RENCE S. COVIIN
314 U.S. lFlighway 22 Wesl:.

Suite E
Green Brook. NJ 08812
(732)424-1000
LEAD AT'TORNEY
ATTORN,EY TO BE NOTICED

LAWRENCE S. COVEN
COVEN,& DeTORRES, ESQS.
314 US HIGHWAY 22 WEST
SUITE E
GREEN I]ROOK, NJ 088I2
(732) 424.-1000
TERMIN,ATED : 0 I /29/ I 999
LEAD AT-I'ORNEY
ATTORNEYTO BE NOTIIJED

V.

Defendant

AT&T CORP. representedby FREDEIILCK LEE WIIITMIIR
a New York corporation BROWN, RAYSMAN, MILLSTEIN,

FELDER. & STEINER, LI,P
9OO THIRD AVENUE
NEW YORK, NY IOO22-4728
(2r2) 89:i-2s93
Email : frvhitmer@browffaysman.com
LEAD A'.TTORNEY
ATTOKNEY TO BE NOTICED
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U.S. District Court
District of New Jersey [LM] (Newark)

CIVI DOCKET FOR CASE #z 2295-cv-00908-NHP

COMBINED COMPANIES, et al v. AT&T CORP.
Assigned to: Judge Nicholas H, Politan
Demand: $0
Cause: 28:1331 Fed. Question: Breach of Contract

Plaintiff

COMBINED COMPANIES. INC.
a Florida corDoration

Page I of 13

I2BD, ADMCLOSED

Date Filed: 0212411995
Jury Demand: Defendant
Nature of Suit: 190 Contract: Other
Jurisdicttion: Federal Question

PETERJOSEPH PIZZT
CONNI]LL FOLEY, LLP
85 LIVNNGSTON AVENUE
ROSELAND, NJ 07068-I765
(973) 53s-0s00
Fax: (973) 535-9217
Emai 1 : ppizzi@connell foley. com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANI( P. ARLEO
ARLEO & DONOHUE, LLC
PENN FEDERAL BUILDING
622EAGLE ROCK AVENUE
WEST ORANGE, NJ 07052
(973) 7'36-8660
Email: adllc@aol.com
ATTORNEY TO BE NOTICED

LAWRENCE S COVEN
LAW OFFICES OF LAWRENCE S.
COVEI{
314 U.S. HIGHWAY 22 WEST
SUITE E
GREEN BROOK, NJ 08812
(732)424-1000

represented by FRANK P. ARLEO
ARLEO& DONOHUE, L.L.C.
622 EAGLE ROCK AVENUE
WEST ORANGE, NJ 07052
973-736-8660
Fax:973-736-1712
Email: adllc@aol.com
LEAD ATTORNEY

represented by

Plaintiff

WINBACK & CONSERVE
PROGRAM.INC.
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Plaintiff

ONE STOP FINANCIAL. INC.

Plaintiff

8OO DISCOUNTS,INC.
New J ers ey corporations

represented by

represented by

ATTORNEYTO BE NOTIC:ED

LAWRENCE S COVEN
THE LAW OFFICE OF JANET B.
COVEN
314 U.S. HIGHWAY 22 WEST
SUITE E
GREE\TBROOK, NJ 0881:2
(732)424-1000
TERMINATED : 0 5 /06/2 005
LEAD ATTORNEY
ATTONNEYTO BE NOTICED

PETERJOSEPH PIZZI
(See above for address)
TERMINATED.' 1 O/27/1 99i'
LEAD ATTORNEY
ATTORNEYTO BE NOTICED

FRANK P. ARLEO
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

LAWRENCE S COVEN
(See above for address)
TERMINATED : 0 5 /06/2005
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

PETER JOSEPH PIZZI
(See above for address)
TE.RMI|{ATED : I 0/2 7/ I 997
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

FRANK P. ARLEO
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

LAWRENCE S COVEN
(See above for address)
TE RMII\TATED : 0 5 /0 6/ 2 0 0 5'

LEAD ATTORNEY
ATTORNEY TO BE NOTICED

PETER JOSEPH PIZZI
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(See above for address)
TERMINATED.' ] O/2 7/1 997
LEAD ATTORNEY
ATTORNEYTO BE NOTICED

FRANK P. ARLEO
(See above for address)
ATTORNEY TO BE NOTICED

F'RANK P. ARLEO
(See above for address)
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

LAWRENCE S COVEN
(See above for address)
TE RMINATED,, O 5 /06/200 5
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

PETER JOSEPH PIZZI
(See above for address)
TERMINATED,, 1 O/2 7/ 1 997
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD H. BROWN
PITNEY, HARDIN, KIPP & SZUCH,
LLP
P.O. BOX 1945
MORRISTOWN, NJ 07 962-1945
(e73) 966-6300
Email : rbrown@pitneyhardin. com
LEAD ATTORNEY
ATTORNEY TO BE NOTICED

RICHARD H. BROWN
(See above for address)
LEAD ATTORNEY
ATTORNEYTO BE NOTICED

Plaintiff

PUBLIC SERVICE ENTERPRISES
OF PENNSYLVANIA,INC.
a Pennsylvania corporation
TERMINATED.' O3/2 7/ 1 995

P-laintiff

GROUP DISCOUNTS.INC.

V.

Defendant

AT&T CORP.
a New York corporation

represented by

represeflted by

represerited by

represe4ted by

https://ecf.njd.uscourts.gov/cgi-bin/DktRpt.pl?111181595977s96-L gz3 0-l 2t26t2006



Date Filed !
t't Dncket Text

021241199s I COMPLAINT filed wlCertificate of Service FILING FEE S I 20.00
RECEIPT #198264 (dr) Mqdified on 03/01/1995 (Entered:02127t1995)

02124tr99s 2 NOTICE OF APPLICATION, I]Y PLTF'S, FOR AN ORDER TO SHOW
CAUSE WITH TEMPORARY RIJSTRAINTS AND MOTION FOR
PRELIMINARY INruNCTION (rlr) Modi fi e d on 02127 I 1995 (Entered:
02t27 t199s)

021241t995 J AFFIDAVIT of ALFONSE INGA Re: In Support of Pltfs Application
for an OTSC w/Temp Restraints. (dr) (Entered:0212711995)

02124^99s 4 AFFIDAVIT of PATRICK BELLO Re: In Support of Pltfs OTSC
w/Temp Restraints (dr) Modifi e d <>n 02127 I 1995 (Entere d: 02127 I 1995\

02t241r995 5 AFFIDAVIT of LARRY Gr SHIPIP Re: In Support of Pltfs Application
For An OTSC w/Temp Restraints (dr) (Entere<l:0212711995)

0212411995 6 CERTIFICATION of LAWRENCE S. COVEN (dr) Modified on
03 l02l 199 5 (Entered: 02127/ 199 5)

02124t1995 7 NOTICE of Allocation and AssigrLment filed. Magistrate RONALD J

HEDGES (dr) Modified on 03/02/1995 (Entered:0212711995)

03/07 tr99s 9 AFFIDAVIT OF FREDERICK. L. WHITMER (femp) (Entered:
03t0etr99s)

03t07/legs 10 CERTIFICATION of JOSEPH ['I'|ZPATR.ICK (fernp) (Entered:
03/09/l 995)

03/08/ I 99s 13 Notice of MOTION to disnriss action by AT&T CORP. proof of service.
Motion hearing set for 3121,195 on [3-1] motion . (nr) (Entered:
03/l 0/l 99s)

0310911995 il CERTIFICATION of RICHARD R. MEADE (femp) (Entered:
03/09/l 995)

03t09tr99s t2 CERTIFICATION of THOMAS IIMHOLTZ (femp) (Entered:
03/09/1 995)

03tr0tr99s 14 Minute orde Rizman;
Minute owi , on pltfs
motion can 1995. Bv
Judge Nicholas H. Politan (nr) (Entered: 03/10/1995)

03t13tr99s I5 CtrRTIFICATE OF SERVICE of copies of brief in opposition (nr)
(Entered:03/15/1995)

03l14lt99s 16 CERTIFICATION of ALFONSE G. INGA (nr) (Entered: 03/15/1995)

03n4t199s t7 CERTIFICATION of Lawrence S, Coven (nr) (Entered:03/15/1995)

0'3n4tr995 l8 CERTIFICATE OF SERVICE of copies of certificatons & supplemental
joint brief (nr) (Entered: 03/15/191)5)
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03114tr99s 19 Substitute attomey for COMBINED COMPANIES ; Terminated attorney
LAWRENCE S. COVEN for COIyIBINED COMPANIES ; Added,
RICHARD C YESKOO (nr) (Entered:0311511995)

031201r99s 20 CERTIFICATION of CARL WILLIAMS in opposition to the motion for
a preliminary injunction against AT&T (femp) (Entered: 0312211995)

0'3t20t1995 2l

03t22tr99s)

CERTIFICATION of RICHARD HIGGINSON in opposition to the
motion fbr a preliminary injunction against AT&T (femp) (Entered:

0:y20n99s 22 CERTIFICATE OF SERVICE of copies of AT&T's Supplernental Brief
in Opposition to Plaintiffs' MotionL for a Preliminary Injunction,
Certification of CARL WIILLIAMS. and Certihcation of RICHARD
HIGGINSON (femp) (Entered: 031221 1995)

0'3lz1lr99s ZJ Minute entry: Proceedings recorded by Ct-Reporter: Stanley Rizman;
Minutes of: 03.21,95; The following actions were taken, Settlement
Conference. Hrg, on pltfs application for preliminary injunction. Ordered
hrg, adjourned until Thurs, 3-23-95. By Judge Nicholas H. Politan (nr)
(Entered: 0312311995\

0"\1231199s
.tA Minute entry: Proceedings recorded by Ct-Reporter: Stanley Rizman;

Minutes of: 03,23.95; The following actions were taken, Continued hrg.
on pltfs application for preliminary injunction. Hrg. on defts. application
for directed verdict. Ordered application denied. Ordered counsel to
submit post hrg, memos by 3-30-9t5. Ordered lng. adjourned to 3:15p,m,
By Judge Nicholas H. Polilan (nr) (Entered 0312711995)

0'312411995 25 STIPULATION AND ORDER, d.ismissing action as to pltf. Public
Service Enterprises of Perursylvania, lnc, ( signed by Judge Nicholas H.
Politan ) n.m (nr) (Entered: 03127/1995)

031301199s 26 CERTIFICATE OF SERVICE of copies of closing summation in support
of motion for mandatory prelirninary injunction (ru) (Entered:
04t03n995\

03t31^995 27 Substitute attorney for PUELIC SERVICE ; Terminated ; Added,
RICHARD C YESKOO (ni) (Entored:0410311995)

0313Ut99s 28 SU PPLtrMENTAL CERTIFICAf'ION * * * (nr) (Entere d: 041 07 I 199 5)

04llUr995 29 CERTIFICATION of LAr{ny C. SHIPP (nr) (Entered:0411211995)

04lt7lt99s 30 CERTIFICATION of IRA SAR.BONE (nr) (Entered: 0411911995)

04n7 t1995 31 CERTIFICATION of JO SEPH KIEARNEY (nr) (Entere d: 041 19 I 1995)

05tt9n99s 7Z LETTER OPINION (Copy to NJLJ) ( signed by Judge Nicholas H.
Politan ) (nr) (Entered: 05 l?3 I 1995)

05t19lr99s JJ ORDER directing AT&T to provide full service on the CSTP II Plan
No.'s 1 3 5 1, | 583, 2430, 2828, 2829, 3 124 

" 
3 468, 3 524 and 3 663,

pending hrg. on preliiminaiy injunction and directing that within l0 days
the sum of one hundred thgusand be posted ( signed by Judge Nicholas
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H. Politan ) (nr) (Entered: Q512311995)

06/021199s 34 ORDER appointing H, Curtis Meanor, Esq and Jeffrey M. Schwartz,Esq.
escrow agents to hold the $[00,001).00 deposit in a 30 day interest
bearing account; the deposition of said fund is subject to further order of
this Court. ( signed by Judge Nicholas H. Politan ) n/m (d) (Entered:
06t07 t199s)

06t16t1995 35 NOTICE OF APPEAL filed at 1l:35a,m. by AT&T CORP, Re: [33-1]
order. Fee Status: $ 1 05.00. Copies of notice of appeal sent to USCA and
Attorney(s) : LAWRENCE S. CO\iEN, FREDERICK LEE WHITMER,
RICHARD C YESKOO (nr) (Enterred:0611611995)

06129t199s 36 Transcript Purchase Order RE: [35-l] appeal - already on file (nr)
(Entered: 0613011995)

06t30tr995 Record complete for purposes ol appeal. (nr) (Entered:0613011995)

07t03n99s JI NOTICE of Docketing ROA from USCA Re: [35-l ] appeal USCA
NUMBER: 95-5437 (femp) (Entered: 07/0311995)

0'7 t27 t1995 38 Notice of MOTION for recpnsideration of order dated 5-1-95 by
WINBACK & CONSERVE, proof of service. Motion hearing set for
9l1ll95 on [38-l] motion . (Brief/lPO Subm) (nr) (Entered:0712811995)

09/08/1 995 39 Minute entry: Proceedings pecorded by Ct-Reporter: none; Minutes of:
09/08195 The following ac{ions were taken, [38-1] motion for
reconsideration of order dated 5- 1 -95 taken under advisement pursuant to
Rule 78. By Judge Nicholas H. Politan (nr) (Entered: 09/l 111995)

10lrul99s 40 CERTIFICATION of ALFONSE INGA (nr) (Entered: l0ll2/1995)

1v}Ut99s 41 CERTIFICATION of RICHARD R. MEADE (nr) (Entered: lll02ll995)

LIrslt99s /11 Minute entry: Proceedings recorded by Ct-Reporler: Stanley Rizman;
Minutes of: 1 L I 5,95; The following actions were taken, setting motion
hearing on [38-l] motion fpr recornsideration of order dated 5-l-95 by
WINBACK & CONSERVE for <date not set>, until further order of
Couft. Counsel to contact Court. Ordered all submissions due by Nov.
27 . 1995. By Judge Nicholbs H. Politan (nr) (Entered: 1lll1ll995)

IU27lr995 44 Certified Copy Of Order from the USCA dismissing appeal pursuarnt to
F.R,C.P. a2@) (ru) (Entered: Ill30l1995)

1U28t199s 43 AFFIDAVIT of RICHARD H, tsROWN,III (nr) (Entered: 1112911995)

tv28t199s 49 SECOND SUPPLEMENTAL CE;RTIFICATION Of CARL WILLIAMS
(ru) (Entered: l2l l2l 1995)

nt28tr99s s0 SECOND SUPPLEMENT]AL CF)RTIFICATION Of RICHARD R,

MEADE (nr) (Entered: l2ll2ll99t5)

lU29^99s 45 AFFIDAVIT of ALFONSE G.IllGA (nr) (Entered: I2l0llt995)

1U29n995 4Ct CERTIF-ICATION of THOMAS T. TAMLYN, JR. (nr) (Entered:
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t2t01^e9s)

t2t01fi995 47 CERTIFICATION of ALFONSE G, .INGA (nr) (Entered:12t04A995)

121041199s 48 CERTIFICATION
12t0sn99s)

of THOMAS lf. TAMLYN, JR. (nr) (Entered:

0U23n996 5l Minute entry: Proceedings lecorded by CtReporler: none; Minutes of:
01.23.96; The following actions were taken, Continued hrg. motion for
preliminary injunction By Judge lrlicholas H, politan (nr) Modified on
0I 124 I 199 6 (Entered : 0 | 124 I 199 6)

01/29n996 52 CERTIFICATIoN of ROBERT COLLETTI (nr) (Entered : 0r r30 fl99 6)

02t26t1996 53 CERTIFICATION of ROBERT COLLETT (nr) (Entered: 03/05/1996)

03t05t1996 54 LFTTER OPINION (Copy to NJL,J) ( signed by Judge Nicholas H.
Politan ) Qr) (Entered: 03/08/1996)

03t0st1996 55 ORDER granting [38-1] motion fcrr reconsideration of order dated 5-l-95
and directing that a bond be posted in sum of $100,000.00 dollars, etc.
( signed by Judge Nicholas H. Pol:itan ) (nr) (Entered: 03/08/1996)

03t07n996 56 CERTIF'ICATION of ALFONSII G. INGA Re: conversation dAT&T
Specialized Markets (DD) (Entered: 03/1 I / 199 6)

03t14n996 57 Notice of MOTION to stay enforement of the 3-5-96 preliminary
injunction by AT&T CORP. proof of service. Motion hearing set for
3l2l196 on [57-1] motion. (BrieflltO Subm) (nr) (Enrered:0311911996)

03t20n996 58 LETTER By GROUP DISCOLJN:IS,INC dattached fax copy of
certihcation of Alfonse G. Inga te: mot. of AT&T Corp. to stay order of
3 I 5 I 9 6, (brief sub. ) (mn) (Entered : t03 I 2 | I t9 9 6)

03t20tr996 59 CERTIFICATE OF SERVICE of plas'brief in opp to AT& T motion to
stay enforcement by COMEINED COMPANIES (ar) (Entered:
03/2Ut996)

03tzstr996 60

03t2st1996 6I ORDER denying [57-l] motion to stay enforement of the 3-5-96
preliminary injunction ( signed by Judge Nicliolas H. Politan ) (nr)
(Entered: 0312711996)

03t26n996 63 NOTICE OF APPEAL filed at 10:00 by AT&T CORP. Re: [61-l] order.
Fee Status: $105,00. Copies of not;ice of appeal sent to USCA and
Attorney(s): LAWRENCE S. CO\/EN, FREDERICKLEE WHITMER.
RICHARD C YESKOO (nr) (Enterred:0410111996)

031291t996 62 NOTICE of Docketing ROA frorn USCA Re: USCA NUMBER: 6-5185
(dr) (Entered: 03 129 I 1996\
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04t01tr996 65 Substitr-rte attomey for WINBdC:K & CCTNSERVE, ONE STOP
FINANCIAL, 8OO DISCOUNTS|,INC,, GROUP DISCOLINTS,INC ;
Temrinated attorney LAWRFINCE S. CCIVEN for GROUP
DISCOUNTS, INC, attorney LAWRENCE S. COVEN for 800
DISCOUNTS,INC., attorney I-I\WRENCE S. COVEN for ONE STOP
FINANCIAL, attorney LAWRENCE S. (IOVEN for WINBACK &
CONSERVE ; Added, H. CURTIS MEANOR (nr) (Entered:0411011996)

04t03t1996 64 Certified Copy Of Order front the USCA staying the order of 3-5-96 until
further order of this court, etc. (nr) (Eritered:0410811996)

04t08n996 66 Transcript Purchase Order RII: [t53-1] appeal - Already on file (nr)
(Entered: 0411011996\

04tr01r996 Record complete for purposes ofappeal. (nr) (Entered: 0411011996)

04t2611996 Record complete for purposes of'appeal. (femp) (Entered: 0412611996)

06t27 tr996 6',| CERTIFIED COPY OF OPINIOTN from USCA (nr) (Entered:
06t28t1996\

06t27n996 68 OI{DER on Mandate frorn USCI\ reversing and remanding the order
entered on 3-8-96 granting a plelliminary injunction (nr) (Entered:
0612811996)

0811211996 69 OI{DER for Administrative Tennination, ( Signed by Judge Ronald J.

Hedges) (nr) Modified on 08/1411996 (Entered: 08/13/1996)

0U09n99',7 70 Notice of MOTION for leave to file supplemental complt. by WINBACK
& CONSERVE, ONE STOP FI,IANCIAL, 800 DISCOUNTS,INC.,
GROUP DISCOUNTS,INC, proof of service. Motion hearing set for
2ll0l97 on [70-l] motion. (Ltr. BrieflPO Subm) (nr) (Entered:
0|rotr997)

02t0'7 t199'7 71 NOTICE of attorney appgarance for 800 DISCOUNTS,INC,, GROUP
DISCOUNTS, INC, ONE STOP FINANCIAL, WINBACK &
CONSERVE by PETER IOSEPH PIZ (bl) (Entered:02lllll997)

02n0n99'7 72 Minute entry: Proceedings recorded by Ct-Reporter: none; Minutes of:
02.10.9'7; The following actions were taken, granting [70-l] motion for
leave to file supplemental compJlt. By Mag. Judge Ronald J. Hedges (nr)
(Entered: 0212011997)

0212411997 -1IJ ORDER granting t70-11 motion for leave to file supplemental complt.
( signed by Mag, Judge Ronald ,1, Hedges ) (nr) (Entered:0212511997)

02t211t991 74 ORDER granting [70-1] moticm for leave to f,rle supplemental complt,
and staying matter pending final deposition of pending rnatter with
Federal Communications Commissions ( signed by Mag. Judge Ronald J.

Hedges ) (nr) (Rntered: 03/03/1997)

03t04t1991 15 AMRNDED COMPLAINT by {iROLJP DISCOLINTS,INC, ONE STOP
FINANCIAL, WINBACK & CONSER'\y'E, amending [1-l] complaint
(trr) (Entered : 03 1061 199'l)
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03n3n997 16 ORDER vacating orders filed on F'eb.24 & 26 and granting pltf s leave to
a supplemental complt, within l0 rlays ( signecl by Mag. Judge Ronald J.
Hedges ) (nr) (Enter:ed,: 031 1 41 199'/)

051021199'/ 77 ANSWER to Complaint;jury demand and CO]INTERCLAIM by AT&T
CORP. (nr) (Entered: 051051 199'l)

05t22t1991 78 ANSWER by 800 DISCOUNTS, lNC,, GROUP DISCOI_INTS, INC,
ONE STOP FINANCIAL, WINI}\CK & CONSERVE to counterclaim
(nr) (Entered : 05 123 I 1997)

0610517991 l9 ANSWER by COMBINED COMIIANIES to 177-21counterclaim (nr)
(Entered: 06109I1997)

0611111997 BO STIPULATION AND ORDER, e>ltending time , setting answer due for
615197 for AT&T CORP, ( signed by Judge Nicholas FI. Politan ) (nr)
(Entered: 0611911997)

08t08t1991 8l STIPULATION and ORDER, disrnissing actjon w/prejudice and w/out
costs ( signed by Judge Nicholas FI. Politan ) fid) (Entered: 08/1111997)

10t27 n997 82 Substitute attorney for 800 DISCICTUNTS,INC., GROUP DISCOUNTS,
INC, ONE STOP FINANCIAL,,Ifr/INBACK & CONSERVE;
Terminated attorney H. CURTIS IdEANOR fbr WINBACK &
CONSERVE, attorney PETER JOSEPH PIZZII for WINBACK &
CONSERVE, attorney H. CURTII} MEANOR for ONE STOP
FINANCIAL, attorney PETER JOSEPH PIZZI for ONE STOP
FINANCIAL, attorney H, CURIII|S MEANOR for GROUP
DISCOLTNTS, INC, attorney PETER JOSEPH PIZZI for GROUP
DISCOUNTS, INC, attornqy H. CURTIS MEI\NOR for 800
DISCOUNTS, lNC., attomey PET'ER JOSEPH PIZZI for 800
DISCOUNTS,INC. ; Added,I.AWRENCE S. COVEN (nr) (Entered:
ru13t1997)

0211311998 B3 Notice of MOTION for leave to file amend complt, by 800
DISCOUNTS, INC., GROUP ]DISICOUNTS, INC, ONE STOP
FINANCIAL, WINBACK & COI,ISERVE, proof of service. Motion
hearing set for 319198 on [83-1.]motion . (Brief Subm) (nr) (Entered:
02n7 t1998)

02n3n998 84 CERTIFICATION of LAWRENCE S. COVE.N on behalf of 800
DISCOUNTS, INC., GROUP .DISICOUNTS, INC, ONE STOP
FINANCIAL, WINBACK & COI{SERVE Re: [83-1] motion for leave to
file amend complt. (nr) (Entered: t)21I711998)

03/09/l 998 86 Minute entry: Proceedings rec<lrded by Ct-Reporter: none; Minutes of:
03.09,98; The following aotions vvere taken, [83-l ] motion for leave to
file amend complt. taken under advisement, rule 78 By Mag. Judge
Ronald J. Hedges (nr) (Entered: 0,3/16/1998)

03/10i l99B B5 ORDER denying [83-1] motion for leave to file amend complt. ( signed
by Mag. Judge Ronald J. Hedges ') (nr) (Entered: 03/11/199U)

0s/l 1/1998 87 Notice of Intent to submit a Dispc,sitjve motion bv 800 DISCOLINTS,

https://ecf.njd.uscourts.gov/cgi-bin/DktRpt.pl'?111181595977586-L 923 0-I 212612006
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INC., GROUP DISCOUNTS,INC, ONE STOP FINANCIAL,
WINBACK & CONSERVE (nr) ('Entered: 0511211998)

0slrsl1998 88 Substitute attorney for 800 DLSCOLINTS,INC., GROUP DISCOUNTS,
INC, ONE STOP FINANCIAI-, WINBACK JT CONSERVE ;

Terminated;Added, Lawrence S, Coven (nr) (Entered: 05/18/1998)

06t24t1998 89 Letter Order denying motiqn to vacate orders rstaying proceedings and for
summary judgment ( signed by Judge Nicholas H. Politan ) (nr) (Entered:
06124tr998)

lUrBt2003 90 LETTER by pltf. with attaihed certification of records filed in
Washington (nr) (Entered : 1 1 120 [.1003)

0t/2U2004 92 NOTICE of Appearance bj, PIiliFlR JOSEPH |PIZZI on behalf of 800
DISCOUNTS,INC., GROUP DIIJCOUNTS, ][NC., ONE STOP
FINANCIAL, lNC., WINBACK,36 CONSER'VE PROGRAM, INC.
(nr, ) (Entered: 021 021 2004,)

0v26t2004 91 LETTER ORDER granting pltfs application to reopen action. Signed by
Judge William G. Bassler on01126104. (nr, ) (Entered: 0210212004)

0y30t2004 95 Letter from fuchard H, Brown, Esiq. on behalf'of deft's in opposition to
Plaintiff's 1l20l04letter. (Attachments: #(1) Exhibit A#(2) Exhibit B #
(3) Exhibit c#(4) Exhibit D #(5) Exhibit tE #(6) Exhibit F #(7) Exhibit G
#(8) Exliibit Il) received in charntrers on ll30l04 & sent to clerk's office
for docketin g on 2l | 1 /04. (spc, ) (l3ntered : 02 I 1. I I 2004)

02t05t2004 95 Letter from Richard H. Brqwn, Esq. on behalf'of Deft's in fuither
opposition to Pltfs ll20l04letter ,& Court's 1126104 Order, Original letter
received in chambers on2/,5104 &, sent to clerk for docketinu on2lIll04.
(spc, ) (Entered: 02ll1D0A4)

02t06t2004 93 Letter from Peter J.Pizzi and Thomas A. Spamo. (PIZZI, PETER)
(Entered: 0210612004)

02nU2004 94 Minute Entry for proceedi4gs held before Judge Wiltiam G. Eassler :

Telephone Conference heltl on 211112004. (Court Reporter Lynn
Johnson.) (spr, ) Modified on2lll/2004 (spc, ).The date of Mag. Hedges
Adnrin. Tem Order is 8-12-96 nctt3-26-96. 0lntered: 0211112004\

02trU2004 97 ORDER vacating order enfered on l126104 and placing this rnatter back
on Administrative Termination. Signed by Judge William G. Bassler on
02/ ll 104. (nr, ) (Entered: 021 13 12'004)

07 tr2t2004 98 Request for hrg. on March 1997 supplernental complt. or primary
jurisdiction referral order to obtain a declaratory ruling regarding March
1997 supplemental compltl. (nr, ) (Entered: 08/05/2004)

07t21t2004 104 Letter in response from AT&T re Mr. Inga letter. (mn, ) (Entered:
09t02t2004)

07t23t2004 99 MOTION to Vacate stay of the N1arch
(Attachments: # I P/O)(ru; ) (Entered:

I 997 supplemental complt.
0B/0s/2004)

lrttps://ecf.njd.uscourts.gov/cgi-bin/DktRpt.pl'?111181595977586-L 9n A-1 2t26t2006



07t23t2004 Set Deadlines as to 99 MOTION to Vacate. Motion Hearing set for
911312004 l0:00 AM befbre Jud;ge William G. Bassler. (nr, )(PLEASE
BE ADVISED THAT THIS MC)TION WILL BE DECIDED ON THE
PAPERS UNLESS OTHERWISE NOTIFIED BY THE COURT)
(Entered: 08/05/2004)

07123t2004 100 RESPONSE of Alfonse G, Inges to AT&T;s J:uly 20,2004 letter (nr, )
(Entered: 08/05/2004)

0712312004 105 Letter in response from pftfs. re Mr. Inga. (mn, ) (Entered: 0910212004)

0810s12004 106 Letter in response from
09102t2004)

Richard Brown re Mr, Inga. (mn, ) (Entered:

0810912004 101 Letter from Alfonse G. Inga addressirrg the three letters from AT&T,
(nr, ) (Entered: 0811212004)

0810912004 1Q2 Letter from Alfonse G. Inga in r,esponse to AT&T's Aug. 5th letter (nr, )
(Entered: 0811212004\

0812312004 103 Letter from Alfonse G. Inga in r,esponse to AT&T's letter from Jan.20,
2004 (nr, ) (Entered: 0812612004)

09t02t2004 t07 LETTER ORDER denyirig 99 Motion to Vacate . Signed by Judge
William G. Bassler on 91U04. (sr, ) (Entered: 0910312004)

0912712004 109 Letter from Alfonse Inga requesting that the Courl make a detennination
of the relief sought in the pltf s rnotion for reconsideration (nr, ) (Entered:
rotr4t2004)

t0n2tz004 108 LETTER ORDER DENYING pltfs request to renew its motion to vacate
stay . Signed by Judge Williarn tG. Bassler on l0/08i04. (nr, ) (Entered:
101r4t2004)

1011312004 _110_ Letter in response to the letter o I Sept. 23, 2004 re motion for stay (nr, )
(Entered: 1011412004)

t0,L3t2004 111 Substitution of Attorney ' Atlorney JANET B, COVEN for ONE STOP
FINANCIAL, lNC.;WINBACII & CONSERVE PROGRAM,INC,; 800
DISCOUNTS,INC. and GROUP DISCOUNTS,INC. added. Attorney
PETER JOSEPH PIZT terminaled.. (nr, ) (Entered: 1011512004)

rut13t2004 t12 MOTION to Vacate the stay of the March 1997 supplernental complt. by
800 DISCOUNTS, INC.; COMBINED COMPANIES, INC,, GROUP
DTSCOUNTS, INC,, ONE STOP FINANCIAL, INC., WINBACK &
CONSERVE PROGRAM, [NC.. (Attachments: # I Certf. of Alfonse G.
Inga# 2 PiO)(nr, ) Modif,red on 1012112004 (nr, ), (Motion assign to
Judge Bassler) Modified on 1012812004 (nr, ). (Entered: 1011512004)

10t13t2004 Set Deadlines as to 112 IVIOTIC)N to Vacate, Motion Hearing set for
lIll2l2004l0:00 AM before Judge Nicholas H. Politan. (nr, )(PLEASE
BE ADVISED THAT THIS MOTION WILL BE DECIDED ON THE
PAPERS UNLESS OTHERWISE NOTIFIED BY THE COURT)
(Entered: 1011512004\
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11t01t2004 113 Letter brief to supplement the notice of motion by Janet B. Coven (nr, )
(Errtered: 1 1 10412004\

1U06t2004 114 Letter fi'om Richard H. Brown in response to application by Pltf-
Winback & Conserve Program, [nc., One Stop Financial Inc., Group
Discounts, Inc., and 800 Discounts, Inc. to vacate the stay in this matter
(nr, ) (Entered: 1111012004)

03t09t200s ll5 Supplenrental certification of Alfo,nse G. Inga on behalf of WINBACK &
CONSERVE PROGRAM, INC., ONE STOP FINANCIAL, INC., BOO

DISCOUNTS, INC., GROUP DISICOUNTS, INC. Re I 12 Motion to
Vacate,. (Attachments: # I Exhibits to certf,# 2 cont. of exhibits# 3 cont.
of exlribits# 4 cont. of exhibits# 5 Cover ltr,)(nr, ) (Entered: 0311112005)

0"y14t200s I 16 RBSPONSE in Oppositionre 712 MOTION to Vacate Stoy filedby
AT&T CORP.. (BROWN, RICHI\.RD) (Entered: 0311412005)

03n8t200s 11'7 Supplemental Cerlification of Alfi:nse G. Inga on behalf of COMBINED
COMPANIES, INC., WINBACK & CONSERVE PROGRAM,INC,,
ONI] STOP FINANCIAL,INC., BOO DISCOLINTS,INC., GR.OUP
DISCOUNTS, INC. Re I 12 Motion to Vacate,. (ru, ) Additional
attachment(s) added on3l2l120(15 (nr, ). (Entered: 03/2112005)

03128t200s ltB Supplemental Certification of Alfirnse G. Inga (nr, ) (Entered:
03t3v200s)

03t3U200s 119 Letter from Richard Brown on behalf of AT&T Corp., (BROWN,
RICHARD) (Entered: 03 I 3 1 12005)

04t08t200s 120 Certification of Alfonse G, Inga on behalf ,of 800 Discounts, Inc., Group
Discounts, Inc., Winback & Cons,orve Prop5ram, lnc. and One Stop
Financial, lnc. (nr, ) (Entered: 04110812005)

041221200s Set Deadlines as to 121 MOTION establishing the procedural time frame
for this matter. Motion Hearing set for 512312005 10:00 AM before Judge
Nicholas H. Politan. (nr, ) (PLEAISE BE ADVISED TFIAT THIS
MOTION WILL BE DECIDED ON THE PAPERS UNLESS
OTHERWISE NOTIFIED BY COURT') (Entered: O412612005)

04t2612005 t21 MOTION establishing the procedural time frame for this matter by
WINBACK & CONSERVE PROGRAM, INC., ONE STOP
FINANCIAL, INC., 8OO DISCOIJNTS, INC., GROUP DISCOUNTS,
INC.. (Attachments:# I Certf of i\lfonse G. Inga# 2 P/O)(nr, ) (Entered:
041261200s\

0st06t200s 122 Substitution of Attorney - Attorney FRANK P. ARLEO and FRANK P.
ARLEO for 800 DISCOUNTS,IIJC.; GROUP DISCOUNTS,INC.;
WINBACK & CONSERVE PROGRAM, INC. and ONE STOP
FINANCIAL,INC. added. Attorney LAWRENCE S COVEN
tenrrinated,. (Attachments r # I XAruEO, ITRANK) (Entered: 05 I 06 12005)

0510612005 1,23- BRIEF in Opposition re 121MO'|ION establishing the procedural time
frame fbr this matter filed by ATa9.T CORP.. (Attachrnents: # I Affidavit
of Richard H, Brown)(BROWN, R.ICHAR.D) (Entered: 05/06/2005)
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0s1091200s 124 R setting rnaximum on all briefs
12312005 10:00.ALM lliam G. Bassler..
William G. Bassler ) (Entered:

0513U200s 125 MOTION tO lift StAY bY COMI3IITIED COMPANIES, INC., WINBACK
& CONSERVE PROGRAM,INC:., ONE STOP FINANCIAL,INC., 8OO
DISCOLTNTS, INC., PUBI,IC SERVICE ENTERPRISES OF
PENNSYLVANIA, INC,, GROU.P DISCOLINTS, INC., (Attachments : #
I Certf. of Frank P. Arleo# 2 Exhibits to certification# 3 Cont. of
exhibits# 4 Cont. of Exhibits# 5- Cont. of Exhibits# 6_ Brief# I p/O)(nr, )
(Entered: 0610612005\

0s13lt200s Set Deadlines as to 125 MOTION to lift stay. Motion Hearins set for
612712005 l0:00 AM beforp Judge Nicliolas H, politan. 1nr,;'lfleASe
BE ADVISED THAT THIS MOT]ON WILL BE DECIDED ON THE
PAPERS UNLESS OTHERWISE NOTIFIED BY THE COURT)
(Entered: 0610612005)

061131200s 126 BzuEF in Oppositionre 125 MOT'ION to lift stay filed by AT&T CORP,.
(Attachments: # I Affidavit of Richard H. Brown# 2 Affidavit of Richard
H. Brown (part II))(BROWN, RICHARD) (Entered: 0611312005)

06t27 t2005 127 REPLY to Response to Motion re 125 MOTION to lift stay filed by
WINBACK & CONSERVE PRIf,IGITAM,INC., oNE STOP
FINANCIAL, INC., PUBI-JIC SEIIVICE ENTERPRISES OF
PENNSYLVANIA, INC,, GROU]P DI SCOLINTS, INC.. (ARLEO,
FRANK) (Entered: 06127 12005)

061271200s t28 RESPONSE in Oppositionrc 125 MOTION to lift stay frled by
WINBACK & CONSERVE P]llfI3N,IM, INC., ONE STOP
FINANCIAL, INC., PUBI..]IC SEI{VICE ENTERPRISES OF
P II)NNSYLVANIA, INC., GROUIP DISCOLINTS, INC.. (Attachrnents : #
I #2# 3 # 4XARLEO, FMNK) (.Entered: 0612712005)

PACER Service Centler

0212612006 13:14:37

PACER

2:95-cv-t00908-NHP Start date:
l/l970 End daret 212712006
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GtOsHn

UNITED STATES DISTRICT COURT
DISTRICT OF NEW JERSEY

CHAMBERS MARTIN LUTHER KING JR.

NICHOLAS H. poLlTAN FEDERAL BUTLD|IIIG & u.s. cOURrHousE

DtsrRtcr JUDGE 50 WALNUT ST, ROOM 5076
P,O. BOX 9S9

NEWARK. N.J. 07101-099S

NOT FOR PUBI'ICATION

August 28, 2000

EHE ORIGINAI OF THIS LETTER OPINION
IS ON I.'ILE WITH EIIE CLERK OF EIIE-gUT

John J. MurraY, Jr. , Esq.
LAW OFFICES OF LAWRENCE S ' COVEN

3l.4 U. S. HighwaY #22 West
Suite E

Green Brook, NJ 08812

^t-r-^rnF\/s for PlaintiffnuLv!rrvYv

Sharon O. Gans' Esq.
AT&T CORP.
295 North MaPle Ave.
Basking Ridge, NJ 01920

Frederick L. Whitmer, Esq'
Richard H' Brown, Esq.
PITNEY, HARDIN, KTPP & SZUCH

P.O. Box 1945
Morristown, NJ 01962-1945
Attornevs for Defendant

Re: 800 Services, Inc.
v. AT&T Corp.
Civil Action No. 9B-1539 (NHP)

Dear Counsel:

This matter comes before the Court on the motion by

defendant AT&T Corporation for sunrmary judgment with respect to



rhe remain:-ng counts of plaintiff 800 Services's Complaint.r The

Court heard oral argument on February 29, 2000 and April I'7,

2000. For the reasons stated herein, the motion by defendant

AT&T Corporation for suflmary judgment is GRANTED and the

rayn5ininn -nrrnts- ^t h1-i-f iffls ComOlainf are herebv DISMISSED!eittdIll-Llru \-vL1lrLD vl PIarllur!! a vvrrty!qrrru

WfTH PREJUDICE. Furthermore, AT6.T Corporation is entitled to

judgment on its counterclaim in the amount of $1,782,649.60 plus

pre-judgment interest. Accordingly, this case is CLOSED.

B.;A,CKGROUND

Plaintiff 800 Services (hereinafter " 800 Services" ) , a

corporation organized under the laws of the State of New Jersey,

was engaged in the telecommunications business as an "aggregator"

of defendant AT&T Corporation' s *800" telecommunications;

services. See Complaint, 9l$1, 5-9. As an aggregator, 800

Services subscribed to certain AT&T high-volume discount plans

and nooled the usF.te nf ifs customers to satisfy the minrmumqlru yvv!ev

volume commitments of the AT&T service plan. See id. 800

Services owned no telecommunications faciliti.es of its own and

was AT&T's customer of record for the service:s to which it

subscribed. See id. In turn, the customers whose usage 800

rCounts 1, 2,3, and 10 of 800 Services's Complaint have
previously been dismissed. See Stipulation of Dismissal and
Order dated Februarv 5, 1999; Order dated Auc;ust L2, 1999 '



Servrces aggregated were direct customers of BOO -Services, not of

AT&T. See id., fl10.

Defendant AT&T Corporation (hereinafte:: '{\AT&T// ) provides

interstate lonq-distance telecommunications service in

competitj-on with MCI, Sprint, and many othet: long-distance

carriers and is a " common carrier" within tfre meaning of the

federal Communications Act of L934.

Interstate telecommunications carriers are regulated by the

(*FCC") pursuant to Title II of the Communications Act of 1934,

as amended. See 47 U.S.C. S 201, et ses. (West 2000) . Because

ATeT nrorricles lono cl istan.e telecommunrcatlons servl-ces as a
i/!vv

" common carrj-er" it falls within the purview of the

Communrcatr-ons Act. See 4'1 U.S.C. S 153(L0)2; 41 U.S.C. S 2OI,

et seq. (west 2o0o). As such, it is requirr:d to provide its

services to any person upon reasonabl-e requt=st on terms that are

tust, reasonable, and nondiscriminatory. Su. ql U' S.C. S 2OL; 41

2Annnrdina 1.^ 1-Lro AnJ-. rv e /

The term " common carrier" or " carrier" means
any person engaged as a common carrier for
hire, in interstate or foreign cofiImunlcatlon
by wire or radio or in interstate or foreign
radio transmissj-on of erlergy, except where
reference is made to colnmon oarriers not
subject to this chapter, but a person engaged
l-n radio broadcasting shal I not , insof ar as
such person is so engaged, be deemed a common
carrl-er.

41 U.S.C. S 153(10) (West 2000).



U. S. C. S 202 (a) (West 2000 ) .

The duties owed by common carriers are regulated through

tarif f s. Pursuant to S 203, a common carrier such as A.T&'I, is

required to file " schedules" with the FCC, commonly referred to
\\|rri€F- // \\F'l^^,.rih^ -11 r-haroesz for itS SefViCeS and .tthe

dD La!-LIIJ r JrlL/wl-119 d-L-L L.lralVED !v!

classifications, practices, and regulatj-ons affecting such

charges." 41 U. S. C. S 203 (a) (West 2000) . Sge also MCf

Telecommunications Corp. v. Graphnet, Inc., BBI- F' Supp. 126, I32

(D"N.J. 1995). Once the tariffs have been filed and permitted by

the FCC to become effective, the common carrier is precl.uded by

statute from deviating from the terms of its filed tariffs.

According' to the statute: " [no] carrier shall extend to any

person any privileges or facil-ities in such communication, oI

employ or enforce any classifications, regulations, or practices

:f f er-t i no srrr:h r:haroes - exr-Fnl- as sneci f ied in such schedule."q! lee vrrqlYee / v^vey

41 U. S.C. S 203 (c) (West 2000) . Thus, ptrsuant to the "f iled

rate doctrine/filed tariff doctrine," the filed rates are binding

on both the carrier and the public. See Marco Supply Co. v.

AT&T, 875 F.2d, 434, 436 (4'n Cir. 1989) (citations omitted) " See

also See Fax Telecommunicaciones, Inc. v. AT&I, i3B E.3d 4'79,488

(2d. Clr. 1998); MCf Telecommunicatic;rs Corp. v' Graphnet, Inc',

BB1 F. Supp. 126, 732 (D.N.J. 1995). Despite the fact that

strict adherence to the filed rate /ft-Ied tari.f f doctrine

oftentimes produces harsh results, it is the operative doctrine



1_.\ ho ennl i Fr-.1 Frr, +- ho -^r,rr S . See FaX TeIeCOnmUni.CaC jnnr=q Tnc

v. AT&T/ 952 F. Supp. 946 (E.D.N.Y, 1996), aff 'd, 138 F.3d 419

(2d Crr. 1998 ) .

In 1991, the FCC adopted rules and regulations authorizLnq

carriers to establ-ish " contract tariffs" with their customers.

JEU Fax Telecommunicaciones, Inc. v. AT&T, L3B F.3d 419, 482 (2d

ci r ''l qgR) /r-iJ- inrr Tn f ha Maif cr of Comoetition in the Interstate

rnterexr:hencre Markei- nl ar-e- 6 F.C.C.R. 5BB0 (1991) (hereinafter

..InterstateIrrterexc@,);onreconSideration,6

F.C.C.R.1569 (

/'1 gg?\ - r-ln frrrt
\LJJL/ I

contract tariff

services arrang

customer. See

L99I); on further reconsideration, 7 F.C'C.R. 2611

her reconsideration, 10 F.C.C.R. 4562 (1995)). A

contains individually negotiated and tailored

ements reached between a conrmon carrier and its

Telecom International America, Ltd' v. ATeT Corp.,

6'l F. Supp.2d IB9, 196 n.4 (S.D.N.Y. 1999); Nelj-oncf

Telephone e

Teleqraph Qpl, No. 92 Civ. 1735, 1998 WL 1181'74 *21 n'31

(S.D.N.y. March 16, 1998). The rules and reqJulations surrounding

contract tariffs were desiqned Lo " increase flexibility for

customers and promote competition among carrj-ers'" Fax

Telecommunicaciones, 138 F.3d at 482-

In Fax Telecommunicaciones, the United

Appeals for the Second Circuit explained the

contract tariffs become effective. First, "

Iitates Court of

nrarr'-a < q r^lh o rol-rr,t

lrll- 'l a:qt 
^neLgJ 9



customer must enter into a contract with the carrier pursuant to

the new tariff in order for the carrier to file the contract

tariff -,, Id. (citing 41 c.F.R. S 61.3(m) ). Furthermo.rle, the

contracr rarrff must be filed at least fourteen days prior to the

effective date of the contract and must include "the terms of the

contract, a description of the services to be provided, the price

for these servj-ces/ the minj-mum vol-ume commitments for each

service, dnv volume dj-scounts, as weII as other classifications,

nr: r.1-.i r:es . and re.r1 r'l :t i nns af f ecting the contract rate thereby
FJ!O.ULresJ /

complying with the filing requirements of 41 U'S'C' 5203(a) '" Id'

(citing Interstate Interexchanse Marketplace at 911191, I2L' I22) '

upon expiration of the fourteen days, the contract tariff is

effective so long as neither the FCC nor any member of the public

objects. Id. (citing 41 C.F.R. SS 61.58 (c) (6), 6I'42 (c) (B))'

FinalJ-y, in order not to viol-ate the Act's pr:ohibition agarnst

d:_scriminatron, the carrier must then make the contract tariff

generally available to other similarly situated customers ' See

id. ( citing at 9itl91 , 129) .

In this matter, pursuant to Tariff No' 2' AT&T offered

"inbound" oT "BOO" Iong-distance telecommunications services and

certain discount plans for such services, including "customer

Specific Term PIan II" (hereinafter *csTP TI") ATIT's CSTP II

plan, ds set forth in Tariff No. 2, provided for discounted rates

and associated promotional discounts and credits in return for a



commr-tment by the cust.ome.r t.o satisfy an annuar Minimum Revenue
commitment fo:: the term of the 

"irr""rlption. see certification
of Danier H. sol0mon, Exhibit c. A customer subscribes Lo A1,&T,s
cs?P rr pl-an by executing a Network services commitment F.rm.
under the tariff, AT6(T bilrs Lhe aggregator, s individuar
J'ocations for their porLion of the usage under the pJ.an.

However, Tariff No. 2 provides that AT&Trs custoner of reco::d
(the aggregator in this case) assumes all fj.na:ncial
:'esponsJ'bi.lity for alr of the designated accounrs aggreqated
under the customer's cSTp rr plan and that, i-n the evenl- any of
Lhese accounts'is in defaurt of payment, Ar,&r,rvir-r ::educe .r_he

plan dS.scount payabre to the AT&T customer i.n Lhe amounl_ of 1.hal_

default-. See j.d., Tariff No. 2, 53.3.1..e.
Tarj.ff No- 2 further provides that 1-he customer: wilr. j.ncur

"shortfal-1" charges i.n the event that iL does 
'ot sat'sfy its

Minimum lrevenue commitment and'\te::mj-nation,, cha::ges if it:
discontir)ues service before the colnpletj.on of the te::m. _$C_e jd.,_

Tariff No' 2 arso provides that, in the event any shortfar.r ol:
l-e::mi'nati'on charges ar:e incurred under a csrp Ir pJan, such
char:ges shalr be appo::tioned among r-he accounr,s aggregatecr ur.:dcr
1-he pJ-an accor:ding to usage and bilred to Lhe i ndi_vi dual
aggregated ]ocations designated by Lhe customer. see id._



STATEMENT OF FACTS

800 Services subscribed to inbound service offered by Atat

pursuant to Tariff No. 2 from 1990 through 1994, However, the

allegations of the Complaint concern service to which 800

Services subscribed after Auqust 1, I994.

On or about JuIy 22, 7994, Phillip Okrn (hereinafter

"Okin"), President of 800 Services, executed a Network Ser-tices

Commitment Form f or AT&T' s CSTP II PIan. See Cert if i-cartion of

Daniel- H. Solomon, Exhibit D. This form expressly provides:

It] he service (s) and pricing plan (s) you have
selected wil-I be governed by the rates ancl
terms and conditions in the appropriate AT&T
tariffs as may be modified from time to time.
Your signacure acknowledges that you
understand the terms and conditions under
which the service (s) selected wil-I be providecl
^*-r +r-Ai are rirr'l v arrthorized Lo make theo.lr\-l Lrrd L yuu
commitment(s) and to order service for each of
these Iocations.

See ra.

On August 2, 1994, Scott Landon, oh behalf of AT&T, executed

the Network Services Commitment Form" See id. Pursuant to this

subscription, BO0 Services agreed to an annual Mj-nimum Revenue

Commitment of $3 million in services per year for three years.

The effective date of this subscription was August L, 1994. See

id.

During his deposition, Okin testified that, in or about Fall

I994, his business began declining. See Deprosition of PhiIIip

Okin at page 50, Iines 11-13. In or. about ltlovember to December



, at=. jl r:l :l' :i ::,!;':ia€;i.;-r:--:--"r$.,.:t:.an.;i-1::i:=1._i::,r;:jji;. . .i_,; ::,-:::-i_r-,:-:.-:r:::

:r994 ' 800 se:rvices discontinued adding new customr:rs t' its csrr:
iplan . See Okin Dep. at page 14 4 , l.ines S_11 .

; At some point shortry thereafter, 800 ser:vices vras unab]-e to
lmeet its minimum revenue cornmitment under i.ts csrE, plan for the
-first year of the third-year term. see okin Dep. at page r3g,
;lines 1-11- The record revear-s that okin then enrb,arked upon a

I

iseries of "strategies" seemingJ.y aimed at avoiding Lhe shor:tfa]l
i
icharges which, lncidenta].ry, okin believed he di.d not have ro
in"V. See Okin Dep. ,at page 166, lines 3-10. The firsl- straregy
iwas 1-o request that AT&T extend the term of iLs commitmenr- urrder
lits August L, 1-994 plan pursuant to section 2.s.7 rcf Tarirf No.

i''t 
see solomon cert., Exhibit F. g0o services a$sertecr thal- jL

iquali.fied fo:: an extensi.on under the terms of the tari-ff because

ll.I'cl"s implementat-i.on of an !-cc order: (which pracecl a guoi-a on
lhc numbe:: of new \\go0' numbers avaifabl.e to each carr:i.e:: on a
Ipeekry basis) prevented g00 services from satisfying its minimum
revenue conrmi.t_tnent . See i d.

In responding to Okin, s request in

iiiri

l-995, A1'&T noted thal- 800 Services did
lff ecl- [-sj c] ::elal-j.onship between the

ionst::aj ns the supp).y of 800 numbers

a letter dated July J4,

not show a "cause and

governnienLal o::der l_hat

and 800 Servj-ces, )nc.'s

ii 
3secti-on ?--5.'t of Tari.ff No. 2 permits a customer to ext-end the

iiti:':i"'::]."?fl,"'*'::.::-::",::f 1f I:d.:o1u*:. discounr pJ an f oril't" one year if t.he custome.r fajls or is unable to meet j.t-sllsage or revenue commitmenL because of a st.rike, government orde::?r olher such circurnstances. See Soromon cerL., Exhi-bil c.



failure to meet its ta::iff commi.tments.,, see solomon cerL.,
Exhibit G. AT&T then reguested goo sur',;jces to demonstrate that
j t already has activated or had fi.rm end-user: customer orders to
acti-vate arl- of ils currently reserved numbers and that it had
fi-rm orders for 800 services from end-user customers uncrer: iLs
CSTP TI plan that coufd not be satisfied due to the
unavailabili-ty of new numbers. see id. 800 services submitted

.no proof to AT&T that it arready hacr activated alr of its
cutrentJy reserved numbers and had firm order:s for additionar.
'service that could not. be met due to the implementati.on of the
FCC quota. gee Okin Dep. at 93, Iine 25; page 94, lines 1_10.
l'n facL, okin testified that no 800 services o:rder went-

unfuLfill'ed because of the Fcc .,800 number,, gur:i-a. .ses oki.n Dep.
at page 93, Iines 1't-24.

rn or about Juty 21, 1995, 800 Services Lhen aLl-emptcd to
"r:estructure" its csrp rr pl-an. By leLter clar-c,<r Jury 25 , Jggs,
A1'&T responded to 800 servjces, s reguest to ::esrtructul-e jLs cs?,I,

,Ir Pran and outr.ined the terms and condi.tions speci.f iecr unde::
Ta::iff No. 2 EhaL were appricabre Lo this rcguest. seg soJomon

cerL . , Exhi bit r . speci.f icaJ.J y, nr,&T advi.sed g00 se::vi ces that
;under the tariff , if go0 servjces restructureci its exjsl-ing csl,I,

,Ir Plan, 800 servj-ces wouLd remaj.n riable unde' Lhe tarj. ff f or
lany shortfarl charges accrued i.n the first yea' of i.ts plan ancl,
iin the event that g00 se::vi.ces failed to sat.isfy its Minimurn

10



\nnuar commitment for the first year of tlre existing pJ.an, it
rourd aLso be reguired to repay the promotionar credits paj.ct to

100 services under the plan. see id.. AJ'&T advj.sed 800 servjces

:o not-if y it if 800 services wished to proceed with Lhis r:equesL.

tee j.d. 800 Services never attempt:d to proceed wj-th this
:equest. See Okin Dep. at page 94, lines ?-10. In fact, Ok5.n

:estified that 800 services did not qualify fo:: a resl-::ucLurjng

>f its plan under the terms of the governing tariff. see okjn

)ep. at page !34, Lines ?-11.

800 Services rrext contemplated moving certain business

braffic from its Tariff No. 2 service to CT 516. lNotwi-tirstarrdincr

E00 Servj.ces's allegations in its Complaint, 800 S,ervices has

admj-Lted in discovery that it did not qualify to s,ubsc::ibe

cir:ectry 1-o cr 516 and that 800 services neve:: actrual.ly submittcd

an order to AT&T for ser:vi.ce to CI,516 o:: under anv other:

conl-racl- tariff or 1-o transfer service from Tariff No. 2 Lcr

CT 5l 6. See Okin Dep, a1- pages 101-i 05.

F j nall y, in or around JuIy 28, 1995, BO0 Serv.ices subrnj 1-ted

orders to AT&T to del-ete all its end-user l.ocati.ons f::orn its CSI'P

I I Pl an. See Okin Dep. at page 104 . Al, the t j.me t-hat 'B 
00

Se::vices asked to deJ-ete all. jts customers from its pJ_an, 800

Se::vj.ces had no arrangements to transitj on those cu.stome::s t-o any

ot.her 800 Services's plan or to any other lelecommunj.cat.jon-s

servjce for inbound 800 service. See Okin Dep., at page 157,

II



Iines I4-22; page 158, Iines 22-25; page 159, Iine 1.

On or about April 1, 1996, AT&T,rendered a bill to 800

Services in the amount of $382,651.05 al-Iegedly due and owing for

usage charges for inbound telecommunj-catj-ons services provided to

800 Services bv AT&T pursuant to Tariff No. 2. See Certification

of Naris Soti]]o-Sayers, 1i6. In or about May L, 1996, AT&T

rendered a bill to 800 Services in the amount of $1,399,998.68

refle.cting the amount allegedly due and owing for shortfall and

termj-nat j-on charges because of 800 Services's alleged f ailure to

fulfill the Minimum Revenue Commitment under its CSTP II plan.

See id., fl,L1. AT&T contends that 800 Services never paid any

money co AT&T in satisfaction of the aforementi-oned biIIs and

that said amounts remain due and owing.

On April 6,1998, B0O Services filed a Complaint in the

United States District Court for the District of New Jersey

containinq twel-ve counts.

On June 30, 1998, AT&T filed an Answer and Countercl-arm

DISCUSSION

Standard of Review

The standard governing a summaly judgment motion is set

forth in Fed. R. Civ. P, 56(c), which provides, in pertinent

---+ +.l'. -+.L'd.L L I L]Ic. L '

f t lhe irrcioment sorrohf shal I be rendered :[orthwt-th if the
LLJrr9JqgYrl|Url

nlear-l inos. ci ennqitinnq. answers to inter:rogatories, anciyrussllrYe/ / slrr

l2



admissions on file, together with the affidavits, if any,
show that there is no genuine issue s 1-o any materia-l_
fact and that the moving party is entitl-ed to a judgment
as a matter of law.

Fso. R. Crv. P. 56 (c) (Wesr 2000) . A fact is rnaterlal if ir might

affect the outcome of the suit under the governing substantive

, 4-17 u.s. 242, 255Iaw. See Anderson v. Libertv Lobbv, Inc

(1986).

ProceduralIy, the movant has the initial- burden Lf

identifying evidence that it believes shows ern absence of genuine

issues of materiar f act . see cel-otex corp. v. catret.t , 4j 7 u. s.

3Il , 324 (,1986). When the movant will bear t.he burden of proof

at trial, the movant's burden can be discharged by showing that

there is an absence of evidence to support the non-rnovant's case.

See id. at 325. If the movant establ-ishes thLe absence of a

genurne rssue of material fact, the burden shifts to the non-

movant to do more than "simplv show that there is some

metaphysicaf doubt as to materi al- f acts *"" Matsushita EIec.

fndus. Co. v. Zenith Radio Corp., 415 U.S. 5-14, 586 (1985).

In this matter, there are no genuine iss;ues of material fact

and therefore/ summary judgment is appropriat.e.

Communicati-ons Act

Counts Eleven and Twelve of 800 Services' s Complaint

under SS 20I, 202, and 203 ofnrrrn^rJ- 'F^ -llorra r--l:'imq :rpurporr ro dr*-, - -rl_slng

the Communrcations Act.

The limitations period governing such c-Laims is found in

Section 415(b) of the Act which provides, in pertinent part:

II

13



" Ia] l1 complaints against carriers for the recoveJy of damages

not based on overcharges shall be filed wi'th the Commrsslon

within two years from the time the cause of ac;tion accrues, and

not after, subject to subsection (d)n of this section-" 41

u. s.c. s415 (b) (West 2oo0) . This section appJ-ies equally to

complaints brought in a court of Iaw in addition to tfrose claims

filed with the FCC. see Pavlak v. church, f21 F.2d 7425, 1426-21

(9th Cir. 1984); Ward v. Northern Ohio J€I'---Co-, 381 F.2cl 16 (6'n

Cir. L961).

800 services filed the subject complainl: on April 6, 1998

essentially alleging that AT&T engaged in var:i-ous violations of

the conrmon law and the communications Act during a period of time

heoi nni no in SenremLrer 'l 990 and ending no later than July 1995.
u9v rllrr!1rY

The service upon which plaintiff bases its complaint commenced on

August2,Igg4,E-*.CompIaint,!l6,andthelatestallegedmisdeed

a Section 415 (d) , which Provides:

If on or before expiration of the period of
Iimitation in subsection (b) or (c) of this
section a carrier begins act:Lon under
subsection(a)ofthissectionforr:ecoveryof
lawful charges in respect of the same service'
or r without beginning action, collects charges
in respect of that service, said period of
Iimitaiion shal-I be extended to inc-Lude ninety
days from the time such action is begun or
such charqes are collected by the carrier '

41 U.S.C. S415(d) (West 2000).

Incidentally, there is no dispute that, based on the facts of this
case, this provision does not apply'

t4



\T&T occurred no ]ater than JuIy L995 when 800 Servj'ces

uest-ed that 1ts accounts be ddleted' gee Complaint' 5t16' and

ims that it I'ater requested transfer to CT 516' geg Compl'aint'

. Based on plaintiff's allegations' the most recent vjofatjon

:urred no Later than July 1995r which is more than two yealrs

or to the 
,f 
il-ing of the ComplainL '

In ::esponse, 800 Services contends that iEs clai65 lrrougitl

rsuant to the Communications Acl- are not time-barred by the

clicab]etwo-yearstatuteoflimitatj.onsbyvirtueclftLre

ontinuing w::ong" doctrine '

The "continuing wrong" doctrine applies i'n siLuations where

ere is evidence of continuing aff irmatige lvrongfur conduct '

re 2-47 Corp-orate Center Assocjat'es v' Townsll:-p of Brjdg'ew-a!-eJ''

)1F.3d320,32.4(3dCir.1'996)(citingF-r.e:DDer:v.I,oca].5]4,.

ri-f-ed- !bd:-gl-q -Am ' ' 
g27 F ' 2d' 12'83 t 129 6

3d Cj r. I 991 ) (emphasis added) ) ' 800 Services has fai I ed 1-o

ItegeanyfacLsorestab]ishthr:oughdiscov,eryanyevjrlenceLhat

T&T's alleged wrongful conduct giving ri'se to the communicatiot-ts

.ctc]ajmscontinuedbeyondthelimitationspe::i.od.B00Services

rerely contends that because Al'&T *contj'nuers to be unjusLly

:nrichedatplaintiff'sexpense"'thecontinuingwrongdoctr:ine

should appl.y. As stated above' however' the continui'ng vrrong

cloctrineappJiestoanaffirmativeactbytheallegedwr:ongdoe::

andcontinuingtobe..unjustlyenriched,,d<lesnotqualifyaSan

t(



affirmative act. Instead, if one becomes "unjustJy enriched" iL

is, most Iikely, the result of an affirmative wrongful act-

Because there is no evidence in the record of an affirrnative act

of wrongdoing by AT&T beyond JuIy 1995, 800 Services's cl-aims in

couNTS ELEVEN AIID T9UEI\IE of the comp.Laint for violation of the

Communications Act are DISMISSED WITE PRE,IJDICE inasmuch as they

are time-barred.

III. S]-ander and Libe1

Counts Five and Six of' B0O Services's Clomplaint purport to

a1lege claims of slander and libel.

N. J.S.A. S2A: :l'4-3 Provides:

Everyactionatlawforlibelors.Landershall
be tommenced within 1 year next after
publicationoftheallegedlibelo::sIander.

N.J. Star. ANtt. S2A:l-4-3 (West 2000) .

The ratest point in time within whi*ch :Lt is arleged that

AT&T made slanderous or libelous statements is JuIy 1995. As

noted above, plaintiff filed the subject cornplaint on April 6,

1998, welL over one year after the slanderous and libelous

statements aIIegedly were made by representatives of ATaT.

Therefore, couNTS FI\rE AND SIX of the complaint are DI:SMISSED

WITII PREJTJDICE inasmuch as they are time-barred.
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IV. Unjust Enrichnent

Count Four of 800 Services's Complaint purports to allege a

claim of unjust enrichment. 800 Services co:ntends that AT&T

became unjustJ-y enriched at its experlse when AT&T utilized 800

Services's p:ioprietary customer lists to derive profits without

apportioning the profits. BOO Services also alleges lft"t AT&T

wrongfully collected revenue from end-user customers without

giving BOO Services its share of the profits'

To state a claim for unjust enrichment, a plaintiff must

show "both that defendant received a benefit and that retention

of that benefit without repayment would be unjust.,' vBG-tpIp---v'-

GKN Reartv corp., 135 N'J' 539, 554 '(1994) (eiting AseqclcE'

Commercial Corp. v' Wal-lia, 2L1 N'J' Super ' 23I' 243 (N"f ' Super'

Ct. App. Div. 1986);

250 N. J. Super . 418, 509-510 (N.J. Superi. ct-. ch' Div' 1991) )

pJ-aintiff must show "that it expected remuneration from the

defendant at the time it performed or confe:r:red a benefit on

defendant and that the fail-ure of the remunr3ration enriched

defendant beyond its contractual rights." vRG Corp', 135 N'J

55s.

The deposition testimony submiLted by counsel for 800

Services does noc supporE its allegation that AT&T used

nr-nri efarv information belonging to B0O Services ' Quite simply'
YLvEzL

there is no frrst-party testimony that AT&Tl appropriated 800

A

-.{-ou
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Services customels. For examPle, Okin's testimony reeks with

StatementS amounting to nothing more than mere conjecture' A

thorough review of Okin's testimony reveaLs that he simply made

assumptions about AT&T's actions when his business traffic began

to decline. In fact, Okin admits that none of the customers who

Ieft 800 Services ever advised him that they l-efi- as ; resu]t of

being contacted bY AT&T.

Additionally, contrary to what 800 Services would have this

Court beli eve, nothing in Chris Mehlenbacher or Susan Rinaldi's

(emnl o\/ee.s of 800 Services) deposition testimony provides a
\vlr(y!v.J vvv

factual- basis for 800 Services's concl-usi-on that AT&T was

rri-i I .i zi nr-r i i_ s nronri etarv inf ormation. In fact, when questioDed
UUMLLLTY

about what he knew about a claim that AT&T was rnisusing

nt ai nri f f , s oronri r=tar-v i nformation, Mr. Mehlenbacher t-esti-fied
FJfqlrr!_y*J'1.-

that: '. [i]t was just, Iet's call it a general buzz in the

aggregator industry that threy felt that rtheir accounts were being

targeted specif ically. I don't have a specif ic conversatiot] that

took place." See Deposii.ion of Chris Mehlenbacher at page B9,

lines 1-5. FinaIIy, AI Inga's (anct.her a.ggregai-or) testimony rs

based on what information he was given by Okrn and other

aggregators in the industry. See Depositicn cf AI Inga at page

32, l-ines 1-I4; page 1L}-IL3. Se-e also Okin DeL-'' at' page 244,

Iines I2-24.

B0O Services also alleges that- AT&T wrongfully collected

18



revenue from end-user customers without giving BO0 Services its

share of the profits. However, 800 Services offers no evidence

to support this allegation. Therefore, COUNT FOIIR of tfre

cnmn'l a i nt i s DISMI SSED WITH PREJUDICE.vvrrrvrqall u

Intentional Interference with Prospective Economic
Advantage and Intentional Interference with Contractual
Re].ations

Counts Seven and Eiqht of 800 Services's Complaint purport

to allege claims of intentional interference with prospective

economic advantage and intentional interference with contractual

relations.

v.

"An action for torti-ous interference

business relation protects the right tto

-=lIina nr A-.ln-t,ation free ffom UndUe inYuaMf lv v! vvuutrq u rvrr

with

'1 ,.^-^^

nrn qncni- i rra

one's business,

or molestation. "'

'7 39 , 7 50 (198 9 ) . " What is actionable is \

jorri arrq .imnrnr.ror :n1.] ttnri alrf aa\ttq meanSevy!v\^v, JPsrt qllu urI!!9tlLEvur rr(usrre/

, Lt6 N.J.
'1 !-^ 1,,-.l -^ !-,,
Jr

the customer of

l-f'

of

another. t" Id.

"The separate cause of accion for the intentional-

interference with a prospective contractual or economic

ra'lrr.innchin h:q 'l nnrl lreen ra-^nnizod, eS diStinct from the tOrt
e+vr.v.r*r lguvYtlralv

of interference with the performance of a contract." Id.

1r-i tati ons om'i i-i- ecl) Prrrsuant to New Jersey law, the elements of
!uruqLrvrrr evs/ .

t9



]claimfortortiousinterferencewithcontracta::e:*(1)a

rlainLiff's exisLing or reasonabi" e*p""taLi'on of economic

advantageorbenefit;Q)adefendant'sknovrledgec'fthe

pJ.aintiff 's expectancy by the defendant; (3) wrongfiul and

intentionalinterferencewiththatexpectancybyt|redefendant;
(4) a reasonabte probability that the plaintiff woul'd have

received the anticipaLed economic advantage absent suctr

j.nterf,erence; and '(5) damages resulting fro:m the d'3fendant's

interf erence 
"'

{., g28 E supp' 1354 | i-369 (D'N'J' 1995) (citations omjtted) '

Clearly,thelinchpinoftheanalysisisthre.'wrongfu}ness,,clf

the actions.'

E00servicescontendsthatAT&Twrongfu].I]'scllicitedB00

Servjces, s custorners, thereby causing 800 l3ervices;'s busines's Lo

decl.ine.Specifical'Iy'B00servicesconte:ndsthatAT&Tcall'ed

B00services,scustomers,offeredlowerr4testharrthoseoflcred

byB00Se::vi.ces,andtoldthesecustomersthatitwoul'dremove

anyshortfa].]chargesassessecltothemiftheywouldswjtchLo

AT&T..800Servicesa}socontendsthatAT&TLortio,uslyinLerfered

wi.t.h iLs business when AT&T refused to aLlow 800 Services Lo

::estructure its Plan'5

20
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As aforemengiepedr 
there is no t:t*::"' first'party

testimony in the record that ATaT uronqfully soliciteri 800

Services's customers' Even assuming that ATaT contacLed 800

Servicesr 3 sustoltters and advised those custonters thart AT&T

disconnected 800 Services' that a customer crruld cornplete caffs

ontheAT&TnetworkatAT&T'sstandardrates,thatacustomermay

a}soc|rooseanylopg-distancecarlieflandt,hatacustonermaY

wanttoconsiderdirectservicewithAT&Taf;analt.ernatjveLono

service at all (since Okin testified that there wali no

a}Lernativeplaninplacepost-deletion),suchcon.ductdoesnc,t

sLrike this court as "wrongful" conduct on the part of AT&T'

Thistsbecausethesestatenentsal]egedlyoccurreclafterB00

Servicesbegandefau}tingonitspaymento|bligattonsand'

ultimatel.ylp}acedthesecustomersinthepositionof}ravjngncl

D

l-

I

I

I

800 ";:;;':TJJ::ces's atreeation trrat Ar&1r wronsrullv

refused its request to restructure is beliecl by 'rho tesLimony if

its President' The record reveals that AT&T respon'led to 800

Servicesr s ssquest to restructure its CSTP Il Pl'an and outljned

thetermsanclcondi.tionsspecifiedunderTarjffl{o.2Llrat.we]le

appltcable to this request' leg solomon cer!" ' Exhibj't r ' '

Specifically,AT&TadvisedS00servicesthaLurrrd'erLhetar:Lff,jf

address these al-Iegati'ons '

2l



goo Services restructured its existing csTP II Plan, 800 servicesr

woul-d remain liable under the taiiff for any shortfall charges

accruedinthefirstyearofitsplanand,intheeventthatB00

services faiLed to satj.sfy its Minimum Annual commil-ment for the

fi::styearoftheexistingplanritwouldafsoberequiredto

repaythepromotionalcreditspaidtoBO0serv'j-cesunder:the

p}an.Seeid.AT&T'advisedS00servicestorrotifyjtifE00

services wished to proceed with this request. see !c!=. 800

Services never attempted to proceed with this request'' Slq Okj'n

Dep.atpageg4,lines?-10'LnfacL,OkintestifieclthatB0O

Servicesdidnotqualifyforarestructuringofitsplanunder

1_he terms of the governing tariff. see okin Dep. at page 134'

1ines ?-11. Therefore, coItNTs sEvEN and EIGH',I of thtr complaint

aTE DISMISSED WITB PREWDICE,

VI. Unfair Competition/Trade Libel

count Njne of 800 servjces's complainL purports to aIlege

cl aj:ms of unfair competition/trade libe1'
!,., In order to prove the tort of trade l.iberl , a plaintif f musl-

establish ,,the publj.cati.on, or communicatjon to a third r)crson'

offalsestatementsconcernrngtheplaintiff'hispr:operty'or

hi s business. " Jtederal Deposil- Ins -Batl'rg;tl;g'' 2? F' 3d

850,8?1(3dCir,lgg4)(ciLingHenryv'vac':aroConst'Co'v'

A.J. DePace, Inc-' 13? N"T' Super' 5L2 (Law Djv' 19?5))'

izm

/,4
\t sP
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800 Services argues that AT&T tolcl 800 Services's customers

that 800 Services was "not responsible in their business;

matters." See I00 Services's Supplemerrtal Brief at pag€r 11.

qrrnnnrf this nronosition- 800 Services reIieS on the tesrtimonrr nf.r-|vvv

Susan Rinaldi/ one of its employees. Clontrary to 800 Serrvices's

characterization of that testi-monv, Susian Rinaldi testif:ied that

in connection with a discussion of why AT&T allocated shLortfall

charges to end-user locations, an emp.Ioyee of AT&T namecl

"Vanessa" said: "we told the customerrs because 800 Services

didn't meet their requirement that thr=y're being chargecl back

penalty." See Deposition of Susan RinaLldi at page L45, lines

L2. As pointed out by counsel for AT&TI, the "requiremertt"

referenced therein is the }4inimum Annuerl Commitment in t.he tariff

r"rhi r-h i f nof moj- - rrirraq ri se to the imoositlon of short.fallYYrf rvrr I LL rrv e r\re u t *..'!-

charges. 800 Services does not disputeqthat it did not meet the

Minimum Annual Commitment and, accordirlglv, shortfall cfrarges may

issue.

In concl-usj-on, 800 Services has not offered any admi-ssible

evidence which demonstrates that AT&T rnade false statements

.oncFrnino 800 Servir-es- its nronertv or business. The::efore,vvrrvu I Lvv Y"

COUNT NINE Of thc COMP]-AiNI iS DISMISSED WITH PREJUDICE.,

To

a

1-
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VII. AT€T/ s Counterclaim

AT&T has fired a countercraim seelcing -ludgment for unpaid

usage charges in the amount of $382,651.05 :rnd shortfal.L charges

in the amount of $1. 3 99,998. 68 plus pre-judqment interer;t.
As discussed in greater detail above, the filed ta::iff

control-s the partJ-es' rights and liabil-ities as a matle:: of law.

In this matter, Tariff No. 2 provides that the payment c>f

invoices is due upon presentation. gg.q Certification ol: Daniel

H. soromon, Exhibit c, Tariff No. 2 s 2:..5.3. pursuant t:o Tarif f
No. 2, 800 Services, ds a subscriber L.o AT&T' services pursuanr ro

the tariff, is obrigated to pay ar1 usage charges accruerd for
services rendered. AdditionaIIy,800 Siervices is resporlsible for
shortfall- and termination charges in the event that 800 Servj-ces

fa1ls to satisfy the minlmum usage cormitments. 800 Services has

not submitted payment for any of these charges. The pre:vail-ing

Iaw entitles AT&T to judgment for these,.charges.

AT&T has submitted a Certification by No.ris Sotilto-Sayers

dated December 10, 1999 which certifir=s that Ehese are the

amounts due and owing to AT&T as a result of services provided to

800 Services under the CSTP II Plan. Althoug.h 800 Services has

contested that it must pay these charges, it does not challenge

the amounts as set forth in the Certifi-cation,



CONCLUSION

For the foregoing reasons, the mot-ion by defendant AT&T

Corporation for summary judgment is GRjF\NTED and the remainj_ns

counts of plaintif f 's complaint are her:ebv DrsMrssED wr:tH

PREJttDrcE. Furthermore, AT&T is entitl.ed to judgment orl rts
counterclaim in the amount of $r,182,649.60 plus pre-juclgment

interest.

An annr.)nri,r1- c Orr.lor =^^AnF-h*I-!"* v! qE! quuutttpclll, th i c T,a'Fi- or n'-ptnl_c)n.

NICHOLAS H POLTTAN

J.D
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ORDERED that AT&T Corporation is entitled to judgment

on its countercl-aim in the amount of $1,782,649.60 plus pre-
judgment interest; and it is further

ORDERED that this case is CLOSED.

U.S.D.J.
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Date Filed 4It Docket Text

04106^998 I COMPLAINT filed FILING FEE $ 150.00 RECEIPT #250i'76 (dt)
(Entered: 0410711998)

04t06n998 2 NOTICE of Allocation and Assignment fihd, Magistrate RCTNAL,D J.

HEDGES (dr) (Entered: 04107 I 1998)

04t16n99B SUMMONS(ES) issued for A'f&T CORP. ( 20 Days) (Mailed to

Counsel) (femp) (Entered: 041 161 1998)

05t22n998 3 APPLICATION by AT&T CORP. and Clerk's Order extending time to
answer. Answer due 6/10/98 for AT&T CORP. (femp) (Entered:
0s122t1998)

06t29n99t1 4 STIPULATION and ORDER., extending time to answer cotnplaint,
resetting answer due for 6130198 for AT&T' CORP. ( signed by Mag.
Judge Ronald J. Hedges ) n/m (fernp) (Entered: 0612911998)

06t30n998 5 ANSWER to Complaint and COUNTERCLAIM against pla by dft
AT&T CORP. dcertsvc. (femp) (Entered: 06/30/1998)

0'71t31t998 6 SCHEDULING ORDER, setting schedulirLg conference for 913198 (

signed by Mag. Judge Ronald J. Fledges ) (femp) (Entered: (l7ll4ll998)

07t21n998 7 R-EPLY by pla 800 SERVICES, INC. to [5-2] counter clairn w/certsvc
(femp) (Entered: 07 l22l 1998)

09tzs11998 8 STIPULATED PROTECTIVII ORDER ( r;igned by Judge lrlicholas H.
Politan ) n/m (femp) (Entered: 0912511998)

t0lzv1998 9 SCHEDULING ORDER setting Status confbrence Il7l99; answer to

interrogatories by l0/23 198; etc" ( signed by Mag. Judge Ronald .tr.

Hedges ) n/m (femp) (Entered: t0lzIllggti)

t0tzut998 Deadline updated; setanswers to interrogatories due l2l1ll9'8 (femp)
(Entered: l0l2ll1998)

0U20t1999 10 ORDER, set answers to interrogatories due t129199, set tel:phone
conference for 218199 , set status conferenrle for 218199; etc. ( sigmed by
Mag. Judge Ronald J. Hedges ) n/m (fempr) (Entered: 0112111999)
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0U28n999 ll LETTER ORDER, set status conference for 218199: the firm of coven
has been discharged bypla; ifnew counsel does not appear at status
conference it will be recommended that the plas pleadings be stricken
and that dft proceed to judgment against pla by way of defauJtt judgment
( signed by Mag. Judge Ronald J. Hedges ) n/rn (femp) (Entered:
0U29t1999\

0210s11999 t2 Notice of Intent to submit a Dispositive motion by dft AT&T'CORP.
(femp) (Entered: 021051 1999)

02t0sn999 13 STIPULATION OF DISMISSAL and ORDER, dismissing crrunts one,
two and twelve with prejudice and without ,costs against either party (
signed by Judge Nicholas H, Politan ) n/m (femp) (Enrered:
02t0sn999\

02116n999 t4 ORDER, set status conference for 2l17l99; pla's principal to appear;
rule 37 sanctions to be considered ( signed by Mag. Judge Ronald J.
Hedges ) n/m (femp) (Entered: 0211611999)

0212211999 15 Notice of MOTION for an award ofjudgmernt on Cts, 3 and l0 of
complaint by dft., AT&T CORP,, Motion set for 3/22199 on I l5-l l
motion w/certsvc (Brief/PO Subm) (cs) (Entered : 021221 1999t)

02/22n999 l6 AFFIDAVIT of RICHARD H. BROWN w/exhibits on behalf of dft.,
AT&T CORP. in support of [5-1] motion ilor an award ofjudgment on
Cts. 3 and 10 of complaint (cs) (Entered: 02:"/2211999)

03122n999 I7 Minute entry: Proceedings reoorded by Ct-ti.eporter: RZMAN; Minutes
of:03122199; The following actions were taken, dismissing u'ithout
prejudice and with prejudice 1.15-ll motion for an award ofjudgment
on Cts. 3 and 10 of complaint; ordered counsel to replead case within
20 days By Judge Nicholas H. Folitan (femp) (Entered: 0312311999)

0312211999 l8 AFFIDAVIT of SFIARON O. GANS (femp) (Entered: 03123,/1999)

03122n999 I9 AFFIDAVIT of RICHARD H. BROWN (fcmp) (Entered: 0312311999)

0312211999 20 ORDER, for SHARON O. GANS to appear pro hac vice ( signed by
Mag. Judge Ronald J. Hedges ) n/m (femp) (Entered: 0312311999)

03t3v1999 21 TRANSCRIPT of Proceedings taken on03122199 (Politan) (lbmp)
(Entered: 0313111999)

04t09n999 22 ORDER granting [15-1] motion for an awat:d ofjudgment on Cts. 3 and
10 of complaint; dismissing count 10 with prejudice, dismissing count
3 without prejudice; amended oomplaint to be filed 30 days fiom the
date hereof, etc. ( signed by Judge Nicholas H. Politan ) n/rn (femp)
(Entered: 0410911999)

04llslt999 z5 ORDER, set status conference for 5lI0l99; etc. ( signed by lvlag. Judge
Ronald J, Hedges ) n/m (femp) (Entered: }tll16l1999)
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0str0n999 24 ORDER SETTING CONFER.ENCE, set pretrial conference for 919199 ,
amended cornplaint to be filed by 05/l l/99; set answer due for 5llglgg
for AT&T coRP., etc, ( signecl by Mag. JurJge Ronald J. I-tedges ) n/m
(femp) (Entered: 05 I ll I 1999)

08t12^999 25 ORDER, dismissirig counts 3 and 10 of complaint with prejudice (
signed by Judge Nicholas H. lPolitan ) n/m (femp) (Entered:
08t12^999)

0Bl13l1999 26 LETTER ORDER, set status conference for'9113199, etc. ( signed by
Mag. Judge Ronald J. Hedges ) n/m (femp) (Entered: 08ll3lt9gg)

0910811999 27 ORDER SETTING CONFER.ENCE, set pretrial conference 1br
10/26199 ( signed by Mag. Judge Ronald .I, Hedges ) n/m (femp)
(Entered: 09108/1999\

tr/0st1999 28 FINAL PRETRIAL ORDER .filed ( signed by Mag. Judge Ronald J.
Hedges ) n/m (femp) (Entered: 1110511999)

tU30n999 29 ORDER, denying AT&T's motion for reconsideration; denying AT&Tb
request that 800 Services be required to pro.vide a summary of all lay
opinion testimony it intends to introduce at trial ( signed by N{ag, Jurtge
Ronald J. Hedges ) n/m (femp) (Entered: IZl0l/t999)

r2t22n999 3l Notice of lntent to submit a Dispositive motion by AT&'I CCtRp. (sr)
(Entered: 1212811999)

12/27n999 30 Notice of lntent to submit a Dispositive motion by dft AT&T CORp,
(femp) (Entered: 12127 / 1999\

r2t27 tt999 JZ Notice of MOTION to amend 129-ll order denying AT&T's rnotion for
reconsideration; denying AT&ll's request that 800 Services br: required
to provide a summary of all lay opinion testimony it intends to
introduce attrial by 800 SERVICES,INC., Motion set for lli!.5199 on
132-ll motion. (BrieflPO Subm) (sr) (Entered: 12t28tt999)

r2t27n999 33 CERTIFICATION of John J. Murray, Jr., Esq. on behalf of 800
SERVICES, INC. Re: 132-ll motion to ame,nd 129-ll order denying
AT&T's motion for reconsideration; denying AT&T's request that 800
Services be required to provide a summary of all lay opinion testinrony
it intends to introduce at trial (sr) (Entered: 1212811999)

0 li03l2000 34 ORDER denying 132-Il motion to amend l1a9-ll order denying AT'&T's
motion for reconsideration; denying AT&T's request that 800 Services
be required to provide a summary of all lay opinion testimony it intends
to introduce at trial ( signed by Mag. Judge Ronald J. Hedges )n.m, (bl)
(Entered: 0110412000\

0 I /l 0/2000 35 CERTIFICATION of RICHARD H. BROTfrIN in opposition ro [32-l]
motion to amend 129-11order denying AT'&:T's motion for
reconsideration; denfng AT&T's request that 800 Services b,e required
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to provide a summary of all lay o.pinion testimony it intends to
introduce at trial; w/exhibits (fernLp) (Entered: 0111012000)

01/18/2000 36 AFFIDAVIT of PHILUP OKIN (.femp) (Entered: 0llt9t}000)
0l/18/2000 37 CERTIFICATION of JOHN J. MURRAY JR. in support of [32-l-

motion to amend 129-ll order denying AT&T's mo,tion for.
reconsideration; denying AT&T's request that 800 services be required
to provide a summary of all lay opinion testimony :lt intends to
introduce at trial; dexhibits (femp) (Entered: 0lll9/2000)

0U2v2000 3B Notice of Intent to sr.lbmit a Dispositive motion by dft AT&T CORP.
(fenrp) (Eritered: 0 1 124 12000)

0|27t2000 39 Notice of lntent to submit a Dispositive motion by AT&T CORP.
(fenrp) (Entered: 0 | l28l 2000)

0U28t2000 40 Notice of MOTION for summary judgment by AT&T CORp., Motion
set for 2128100 pn [a0-l]motion rvlceftsvc, (Br:ief/PO Subm) (fernp)
(Entered; 0l13|12000\

0U28t2000 41 CERTIFICATION of DANIEL H. SOLOMON in sr,rpporr of [40-l]
motion for summary judgrnent; w/exhibits (femp) ('Entered:
0l /31/2000)

01128t2000 An CERTIFICATION of NOzuS SOTILLO-SAYERS (femp) (Entered:
0U3U2000\

01t28t2000 1J CERTIFICATION of JOHN J. MURRAY JR. in opposition to [40-1]
motion for summary judgment w'separate exhibit A (femp) (Entered:
0U3U2000\

01t28t2000 44 CERTIFICATION of RICHARD H. BROWN in support of [40-1]
motion for summary judgment; w/exhibits (femp) ('Entered:
01/3 1/2000)

02t0U2000 45 Minute entry: Proceedings recorded by Ct-Reporten: RIZMAN; Minutes
of: 02101/00; The fr:llowing actions were taken, granting [32-l] motion
to amend 129-ll order denying A'l-&T's motion for reconsideration;
denying AT&T's request that 800 Services be requirred to provide a
summary of all lay opinion testirnLony it intends to introcluce at trial By
Judge Nicholas H. Politan (femp) (Entered: 0210212000)

02t02t2000 46 TRANSCRIPT of Proceedings taken on 02101/00 (Politan) (femp)
(Entered: 0210212000)

02t22t2000 47 ORDER, vacating [29-l] order denying AT&T's motion for
reconsideration; denying AT&T's request that 800 Services be required
to provide a summary of all lay opinion testimony it intends to
introduce at trial, etc. ( signed by Judge Nicholas Et. Politan ) n/m
(femp) (Entered: 0212212000)
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02t29t2000 48 Minute entry: Proceedings recorded by Ct-Ileporter: RZMAN; Minutes
of:02129100; The following actions were taken, setting motion hearing
on [40-l] motion for sumrnaryjudgment by AT&T CORP. for 4llll00
By Judge Nicholas H. Politan (femp) (Entered: 03/01/2000)

03t23t2000 49 SUPPLEMENTAL CERTIFICATION of RICI-IARD I-I. BROWN
w/attached exhibits A-C on behalf of AT&!f CORP, Re: in srrpport of
[40- 1 ] motion for summary judgment (DD) (Entered: 03 123 1i,.000)

0411712000 50 Minute entry: Proceedings recorded by Ct-ti.eporter: MCGUIRE;
Minutes of:04117100; The following actions were taken, hear:ing on

[40-l ] motion for summary judgment taken under advisement, rule 78
By Jndge Nicholas H. Politan (femp) (Entered: 0411912000)

08t28t2000 5l OPINION (Copy to NJLJ) ( signed by Judg,: Nicholas H. Politan ) (nr)
(Entered: 0812912000)

08t2812000 52 ORDER granting deft's AT&'I's [40-1] notion for summary.judgrirent;
entering judgment for $1,782,649.60 in favor of pltf. 800 SEIRVICES,
INC. and against deft. AT&T CIORP,; and clismissing case (by signed
by Judge Nicholas H. Politan ) (nr) (Entere<1:0812912000)

08t29t2000 Case closed (nr) (Entered : 08129 12000)

09n8t2000 53 FINAL JUDGMENT in the surn of $2,237,,434.60 {prejudgnrent int.
equals $454,785.00) in favor of deft., AT&T CORP. & agailst pltf.,
800 SERVICES, INC. ( signed by Judge Nicholas H. Politan ) n/m
(DD) (Enter ed: 09 I 20 I 2000)

t0il3t2000 54 NOTICE OF APPEAL filed at 4:00 p.m. b1' (counsel for pltf) 800
SERVICES,INC. Re: [53-1] judgment order . Fee Status: $105.00;
Receipt No. 284884, Copies of notice of appeal sent to Clerk, USCA
and Attorney(s): FREDEzuCKLEE WHITMER, JOHN J. MURRAY
JR, LAWRENCE S, COVEN (DS) (Entered: 1011612000)

r0t23t2000 USCA recvd appeal packet l0/19/00 (DS) ('Entered:1012712000)

10t2312000 56 NOTICE of Docketing ROA fi:om USCA FLe: [54-l] appeal IJSCA
NUMBER: 00-3519 (DS) (Entered: 10/27111000)

1012412000 55 Transcript Purchase Order Rll: [54-l] appeal requesting transcripts of
proceedings held on 3122199,2129100 and 4ll7l00. (id) (Entered:
10t26t2000)

r0t04t2001 s7 TRANSCRIPT filed [54-1] appeal for dates of 2129100 by Court
Repofter Stanley B. Rizman (DS) (Entered: l0/05/2001)

03t08t2002 58 Copy of USCA Memorandum OPINION (jd) (Entered: 0311'112002)

03t08t2002 59 Certified Copy Of Order from the USCA that the judgments of the
District Court entered 8/28/00 and 9/18/00 are hereby confimed. Costs
taxed agst the Appellant. (d) (Entered: 03/l112002)
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NO1T PRECEiDENTTAIJ

UNITED
r \Jt(

STATES COURT OF APPEALS
THE THTRD CIRCUIT

No. 00-3519

8OO SERVICES INC.,
a New .fersey corporation,

Appellant

V,

AT&T Corp.,
a New York corporatt_on

Appeal from the United SCates Di_st,y'ict Court
for the Dist,rlct of New ,JerSev(D.c. Civil Acrion No. ge_cv_OlSjg)

District ,Judge: Honorable Nichoias H. politan

Submitted pursuant to Third Circuit fjen:a.rta)
December 7, 200L

Before: MANSMANN, ROTH and FUENTES, Cifcuit ,Tudges

(Memorandum Opinion fil_ed: February ir2, I. OOZ)

MEMORANDUM OPINION

ROTH, Ci_rcuit .Tudge;

Plaintiff 800 services rnc. appeals from the August 3, 2000 FinaL order an. thesubsequent september 18, 2000 interest calcutation order of the united states DistriccCourt for E,he District, of New ,Jersey.
800 services was an 'raggregator" of teleiommunicaEions services provided byAT&T' Aggregators pool telecommunications sefvice in order t.o provide discountedservice t,o their cus!,omers, AT&T

relecommunicarions service. rhe ,li"lrllili;?;.:;.:1.ffi:*:.:::";#"flliiu.." ,"contractual in nature, but the relat.ionship -id 
conducted within the confines of federal 1aw,particularly Title 11 of the communications Adt of :334; as amended. see u,s.c. zo',,et seq' (west 2000) ' A contract between the parties requj-red g00 services to compensateAT&T for any shortfall between the anticipated volume of usage and the actua.I volume ofservlces provided by AT&T.

Plaintiff 's complaj'nt advanced.twel-ve corlnts. The co nts incl-uded allegationsof unjust enrichment, slander and tiber under New Jersey state Iaw, intentionalinterference with prospective economic advantQge and similar interference wiLhcontractual relations, unfair competition/trade libel and various claims under 20!, 202



and 203 of the communications Act' AT&T countercraimed for unpaid telephone usagecharges' shortfa]l charges resu]ting from contractu*l obligatllns and prejudgment irit,erest.,; - 

;,,;n;:;; ";;;;"":,#;":' ;ffifl:;l' 
irir ere s r .

Courl,s Final Order to grant sjummary
A1 legheny, 60 F,. 3d 1O1O | 701_2 (3d
pt . 1_i265 , 134 1,. Ed. 2d 213 (1996 ) .the llederal Communications AcL wasproper'Iy granted by the District Court, as thstatute of limitations. Suits under the Commyears of "the t.ime the cause of actron accruesServices filed its complaint, which alleqed vi

1,995, on April G, l-999.
800 services arglues, however, that althorgn tn., most recent alleged violation ofthe communications Act occurred more than two |urr" prior t-o the compJ-aint, t,he claimsare not barred due to the continuing wrong docirine. The continuing wrong doctrineapplies to toll- the statute of limit.ation" if thu,.. is t.:onfinrr.inaconducr.. see Brenner v. Locaf ,;;. 

-ili;:: 
;:^il='- 

r- uvuurrrur',s affirmative wrongf'ul
s27 F.2d. r2s3, r2e6 (3rd. cir. ,lil,l"lilo"il3tl;,":":;:::l:"::,il: i::::i:.:: lT"-t.",Township of Bridgewater 101 F'3d 320, 324 (3rd cir. L996) (not applying the doctrinewhen there was no affirmative act by the defenr anl- withi-n the statutory period). TheDistrict court correctly found the doctrine inr pp.licable in this matter because there wasn- ^^nfin"i-- ^+'v uvrrLrrrurrrg arfirmative wrongful conduct aurj-nq the statuto:ry two year period prro:r Lo800 Se:rvices fi11ng of the complaint

The District court also properry granted. Jummary judgement on the state rawclaims ' under New 'Jersey Law, slander and libel clai-ms must be brought within oneyear' see N'rf' stat' ANN' 2AtL4-3 (I{est 20oo)' 800 services argues that a six yeanstatute of limitatj-ons for trade libel-, ." oppg"ecl to the one year st.atute of limj_taLions forslander and libel' was applicable. The District coilsg correcLly characterize<i ttrestatements at issue as slander and libe], not as tr.ade Iibel. The statements did nocconstitute trade label since there is no evj-dence t.hat AT&T merde any false statementrlregard:Lng 800 services or its affairs. As such, BO0 services, claims sound in slander andlibel which are barred by the starute of limitation,s.

1

L^

tortlous interference claims ' Although 800 services presumptively argues on appeaJ. thatthe business would have continued. to flourish bilt for: AT&T,s actlons, it offers no detailsto support that contention.
Fina11y, 800 services contests the nistric! cour:t,s award of damages underAT&T's counterclaim' The agreement between the pa'ti-es was controlr-ed by the1ariff

Il;-1:- ttillt^f:-,1 ft:t"tes that the assresrtti p.1, rhe provider ror usase and ghorrfalrurrqrscu' duu servlces rias not contested incurrji-ng usiage charges or the amounts Erlereof ,Rather, 800 Services claims that AT&T vj_olated bn implied covenant of good faith andfair dealing in the contract execution. As discussecl above, Lhe District Court found a lackof evidence of slander, libel and tortious j-nterference. Accordingry, we find that the



District court did not err in ututl::n olm.ase$ for unpaid usage and shortfall charge' toAT&T' These countercLaim defenses offered ly goo services mirror the claims offered. rnthe complaint; the detenses similarly rack litJ-..g"j-"ite evidentiary foundation.For t,he reasons above we affirm the nistfict lcourt.

TO THE CLERK:

Please fil_e the foregoing Memorandum

By the Court,

/s/

Op ini-

fane R. Roth
Circuit ,J'udge
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Before the
Federal Communications Commission

Washington, D.C.20554

In the Matter of

F.C.C. No. 2

On Referral by the United States Court of Appeals
for the Third Circuit

Combined Companies, Inc.
and
Winback & Conserve program, Inc.,
One Stop Financial, Inc.,
Group Discounts, Inc.,
800 Discounts, Inc.,

Petitioners,

and

AT&T Corp.,

Respondent.

Internal File No, CCB1CPD96-20

MEMORANDUM OPINION AND ORDER

Fi,eleased:

)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
)
I

)
)
)

Adopted: October 14,2003

By the Commission:

October 17,2003

I. INTRODUCTION

l. This Memorandum Opinion and Order a
filed by Petitioners Winback & Conserve program, lnc,, C

800 Discounts, Inc. (the Inga Companies) and Combined
for from a question reflsrred toby of Appeals for the Third C rred
is " of AT&T's ifarifl FCC No, to

Mar. 5, 1996)(Second District Court Opinion).



Federal Communications Com,mission FCC 03-244

transfer traffic under a [tariffed] plan without transferring the pJLarr itself in the same transaction.',,2
is a matter within this agerircy's e>lpeftise.3 we conclude that AT&T,s
vement of traffic and thus permitled it. Accordingly, AT&T's conduct

below. 
ection 203 of the Communicatir:ns Act. We exptiin our conclusions

il. BACKGROUI{D

2' AT&T is a telecommunications carrier regulated under Title II of the Communications
Act of 7934, as amended (the Act). At the time these eu.nts occurred, AT&T was a dominant provider of
interstate telecommunications services and, as such, offere,d the services at issue under tariffs, which it
filed with the Commission pursuant to section 203 of the Act.a The Inga Companies were non-facilities-
based aggregator/resellers of AT&T's inbound 800 Wide Area'lerlecommunications Service fWeiSj:Prior to June 17, 1994,the Inga Companies completed and signr:d AT&T's "Network Services
Commitment Form" for WATS under AT&T's Customer Speci:hc Term plan II (CSTP II), a tariffed plan,
which offered volume discounts off AT&T's regular tariffpd rates.6 The CSTP II was set forth in
AT&T's Tariff FCC No. 2 (Tariff).t The Inga Companies comrnitted to aggregate $54 million worth of
800 services per year under their nine CSTP II plans.8 This volume of traffic qualified for a discount of
28 percent off AT&T's regular tariffed rates - a 23 percen{ discrturnt under the CSTp II plan, combined
yith an additional 5 percent discount available under the tEriffecl llevenue Volume pricfng plan (RVpp).e
The Inga Companies resold their AT&T's WATS service at a discount off AT&T's tariffed rates to third-
party end-users, generally smaller business customers using 800 ljines, which could not qualify
individually for volume discounts.l0 These small bu;inessp-s were the Inga Companies' customers.tl The
Inga companies aggregated these end-users' g00 traffic under the csrplvRvpi'.12

2 see Third Circuit opinionat 3 (quoting First District Court opinion at l5).
3 

See Bell Atlantic-Delqware, Inc., et al. v. Global Naps, Inc.,FileNo. [i-99-22-R, Order on Reconsideration, l5
FCCRcd 5997,6005,para.22 & n.55 (2000)(andcases citedthqrein); ren. denied,247F.3d252(D.C.Cir.200l),
cert denied,534 U.S. 1079 (2002).
a 

See First Dislrict Court opinion at2 n.2. Subsection 203(a) o[the Communications Act requires every common
carrier to file with the Commission "schedules," i.e,,tariffs, "showing all charges" and ,,showing the claisifications,
practices, and regulations affecting such charges.,' 47 U.S.C. S 203(t,
s 

See Third Circuit Opinion at2; First District Court Opinion at3.
u Joint Petition for Declaratory Ruling, Internal File No. ccB/cPD g6-2,0 (filed July 15, lgg6) (petitio n) at g; see
Comments of AT&T Corp. in Opposition to Joint Petition for Ddclaratory Ruling und loint tvlotion for nxpedited
Consideration, CCB/CPD 96-20 (filed Aug.26,1996) (Opposition) at 4; Firsr Distict Court Opinion at3-4.
1 

!11t O\t\t]t Court Opinion at3; see generally AT&T Corp. F'ufther: C'omments, CCB/CPD 96-20 (filed Apr.2,
2003) (AT&T Further Comments) at Attachment I (AT&T Tariff FCC l{o. 2 ar $ 3.3 . 1 .e. (AT&T 800 Customer
Specific Term Plan II), l8'h rev. p. 61.16 (eff. Dec. 12, 1994),6'h rev. p. 6l.l6.l (eff. Mai. il,t99+1,12,h rev. p.
61.17 (eff. Mar. 1 1, 1994)).
E See First Districl Court Opinion at 7 , I n.8; cf. Petition at I 1 (fnga Companies committed to a volume of $4
million per month).
e 

See First District Court Opinion at 3-5.
t0 First District Court Opinion at3-4.

" See First District Court Opinion at 3; AT&T Further Comments at ,6- l0 (citing, inter alia, AT&T Corp. v,
Winback and Conserve Program, Inc.,File No. E-97-02, Memorlandum (f,pinion and Order, I 6 FCC Rcd 16074,
16075,para.3 (2001)).

t2 First District Court Opinion at 3-4.
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3. Section 2,1.8 of AT&T,s Tariff FCC No. Z provided for the transfer or assignment of
tariff plans.r3 In December l994,the Inga Companies and iCI, a new or previously inactivE.orpuny,'t
executed certain Transfer of Service Agreement and Notification (TSA) forms transferring the nine Inga
Comp_any CSTP II/RVPP plans to CCI.|5 They '&T s to
CCLI6 Although AT&T initially refused to acc less
$13,540,000,17 the transfer ultirnately was effec rsit,
United States District Court for the District of New J s, C of
the Inga Companies' CSTP IVRVPP plans and customer of AT&T.re

4. AT&T sold inbound and outbound services under Contract Tariff 5 I 6 (CT 5 16) to PSE,
an aggregator/reseller unrelated to either the Inga Companies or C)CI.20 With an annual commitment of
$4 million, which included 15 million minutes of 800 services per year, the CT 516 discount available to
PSE was 66 percent off AT&T's regular tariffed rates.2r OCI wanted the CT 516 discount, which was
significantly larger than that available under its CSTP IIIRTVPP plans. Accordingly, CCI and PSE jointly
executed and submitted to AT&T nine TSA forms for each of the nine plans.z2 At the bottom of each
TSA, in handwriting, these parties directed AT&T to move the "fi'affic only" on each plan to PSE.23 The
January 13 letter, under which these nine TSAs were forwbrded, clirects AT&T to "move the locations

e plans [but] not ... in any way to discontinue the plans."2a In this way, CCI and PSE
o PSE the end-user traffic associated vt'ith each of the nine CSI CSTP IVRVPP plans,
actual plans themselves.25 Having refpsed to recognize the original transfer from the

t3 First District Court Opinion at 6; see Exhibit I to Petition (AT&T Tariff FCC No. 2 at g 2.1 .8 (Transfer or
Assignment), l4'n rev. p. 20 (eff. Apr.27, 1994)).

t4 First District Court Opinion at7-8 & n,6; Opposition at 4.

t5 
See First District Court Opinion at7.

t6 See First District Court Opinion aI7.

" First District Court Opinion at7. This constituted one quart€r of the companies' annual revenue commitment.
Id. at8.
t8 CombinedCompanies, Inc., elc. andWinback&Conserve Pnogram, Inc., etql. v, AT&TCorp.,CivilActionNo.
95-908, Preliminary Injunction (filed May 19, 1995) (First Preliminary Injunction); see generally First District
Court Opinion The district court found that section 2.1.8 of AT&T's ta.riff, which governed the transfer of plans,
was not conditioned upon the provision of a deposit and that thd Inga Companies had otherwise met the
requirements of section 2.1.8. See First District Court Opinion at20-21; accord 47 C.F.R. $ 61.54(i0994)(special
rules affecting a particular item must be specifically referred to ln conne,ction with such item).
ln Because the district court ultimately found that AT&T's refusal to accept the transfer from the Inga Companies to
CCI was improper and ordered AT&T to accept it, we assume the legitimacy of that transfer, retroactive to the time
when it should have occurred.
20 SeeFirstDistrictCourtOpinionat4-5;Petitionatl0-11. Accorcling,totherecord,PSE"combine[d]outbound
calling services with its [800] IWATS resale operations, and thus - presumably - can cater more to the overall needs
of the small businesses it services." First District Court Opinion at 4-5.
2t SeeFirstDistrictCourtOpinionat5;AT&TContractTariffFCCNo.5l6atg3(eff.Oct.20, 1993).

22 First District Court Opinion at l0; see Exhibit H to Petition.
23 See First District Court Opinion at l0: Exhibit H to Petition.
2a SeeExhibit H to Petition.

25 See First Districl Court Oninion at 10.
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Inga companies to ccl, AT&T also refused to move the tfaffic from ccl to pSE,.26

5' The Inga Companies and CCI sued AT&T in the United States District Court for the
District of New Jersey in February, 1995, alleging violations of the Communications Act in connection
with AT&T's refusal to accept the transfer from the Inga Companies to CCI; and refusal to move traffic
from CCI to PSE.27 On plaintiffs' motion for a writ of p.rempio.'y mandamus (preliminary injunction)
under 47 U.S.C' $ 406 (Mandamus to Compel Furnishing of Facilities), ther district court entered a
preliminary injunction in May 1995, ordering AT&T to accept the frrst transfer.28 To determine whether
it should also CCI to PSE, tihe court requested, under the primary
jurisdiction d acertain secti,on of AT'&T's tariff.ze Specifically, the
district courl of the transfer of the aforesaid plans and/or their
traffic as between Combined Companies, Inc. and Public $ervice Enterprises of Pennsylvania, Inc. and its
compliance or not with the terms of the governing tariff.,,39

6' Neither party brought the primary jurisdiction question to the agency.3r Instead, the
aggregators went back to the district court.32 On reconsideration, in a March 5, 1996 decision" the district
couft made its own substantive frnding on the previously referred issue.33 Notwithstanding its intent to
"defer to the FCC on the interpretation of the Tariff provisions governing plaintiffs' propoied
transaction," but contemplating a Commission ruling favorable to the aggregators, the courl entered a
preliminary injunction pending outcome of the Commission determination, and ordered AT&T to

SE, and to provide service at the CT 516 rates.3a

Circuit, which, on May 31, 1996, vacated the lower
ary jurisdictlion referral, and reordered the parties to

7, On July 15,1996, the aggregators filed a petition with the Commission in which, "based
on established Commission practice, policies, and precedehts, the plain language of $ 203 of the
Communications Act of 1934, as arnended, F.C.C. Rule 61.54O, and Sections 201 and202 of the Act,"

26 First District Court Opinion at 10. Compare Petition at 13 ("[nitially AT&T assefted that CCI was not the
'customer of record' for the Plans (based on what the District Court later determined was AT&T's unlawful refusal
to accept the Inga Companies' transfer per the TSAs as determi4ed by the District Court), and, hence, had no
autlrority to order the transfer of the traffic under the Plans to PSE's Contract Tariff 561") with Opposition at 5
("AT&T objected on the grounds that Section 2.1,8 did not authdrize the transfer of a plan unless the transferee, in
this case PSE, assumes the original customer's liability and that the localion-only transfer violated the 'fraudulent
use' provisions of Section 2.2.4 of its tariff because the transfer had bothr the purpose and the effect of avoiding the
payment, in whole or in part, of tariffed shortfall and terminatio4 charges." (footnote omitted)).

" See generalty First District Courl Opinion; Opposition at 5-6i
28 First District Court Opinion at 1, 2l; see First Preliminary Iniunction.
2e See Firsl Dislrict Court Opinion at 15-17.
30 First Preliminary Injunction; see also First District Court Opinion at l5 ("whether section 2.1.8 permits an
aggregator to transfer traffic under a plan withouttransferring thp plan itselfin the same transaction").
3t See Third Circuit Opinion at 3-4, 6.

32 
See Third Circuit Opinion at 3-4,6.

tt Sre grnerally Second District Court Opinion.
ra Second District Court Opinion at 2 n.2, 16; Combined CompQnies, Inc., et at, v, AT&T Corp., Civil Action No.
95-908, Preliminary Injunction (filed Mar. 5, 1996) (Second Preliminarlt Iniunction).
3s See Third Circuit Opinion at 7 -8.
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they sought declaratory rulings on four issues.36 By
expedited consideration oftheir petition for declarat

ment on tlvo discrete questions that were not
Specifically, the Bureau first asked the pafiies to

"comment on the nature of the relationship, if any, betwein A'I&'f and the end-user customers of
AT&T's customers, under AT&T's Tariff FCC No. 2 generally, and speci{ically under the tariff
provisions governing the RVPP and CSTP II Plans at Gsue in this matter.',a0 Second, the Bureau asked
the parties to "comment on the remedy that AT&T's Tariff FCC },tro. 2 specifies that AT&'l'may exercise
if AT&T has reason to believe that its customer is violatin! section 2.2.4.A.2 of that tariff by ,[u]sing or
attempting to use WATS with the intent to avoid the payment, either in whole or in part, of any of the
Company's tariffed charges by .,. [u]sing fraudulent means or derzices, tricks, 1or1 sthemes.,,'il
Comments were filed in response to this public Noti :e.a2

III. DISCUSSION

A' Whether AT&T's Tariff Permitted the Movement of Xlnd-User Traffic Without The
Plans

8. The district court asked "whether section 2.1.8 lof AT&T's Tariffl permits an aggregator
to transfer traffic under a plan without transferring the plan itself in the same transaction.,/' Simiia.lv.

'" .See Petition at 7-8.

3l 
_!ilVotion for Expedited Consideration of the Joint Petition for Dec;laratory Itiuling, Intemal File No.

ccB/cPD 96-20 (filed July 15, 1996) (Joint Motion for Expedited consiideration),
18 see opposition; Joint Reply of petitioners, ccB/cpD 96-20 (hled sept. 23,1996) (Reply).

ling on the Assignment of Accounts (Trffic)
Internal File No. CCB/CPD 96-20, public
for filing further comments was extended

CSrp II ptans under Ar&r rariff F.c.c. No, 2, rnterna, :;3';Zg;:8:Lf:ilTL:!K:;:try;"
(WCB 2003); Joinl Petitionfor Declaratory Ruling on the Assigitment oJe Accounts (Trffic) Ilithout rhe Associated
CST'P II Plans Under AT&TTariff F.C.C. No. 2,Internal Fite Ng. CCBICID 96-21),Ordei,l8 FCC Rcd 5713
(wcB 2003).

ao Second Public Notice,lS FCC Rcd at 1887.
at Second Public Notice, l8 FCC Rcd at 1887-88.
42 

0 Discounts, Inc., One
D PD 96-20 (filed Apr. 2
C Apr.2,2003);Comme
Comments of 800 Discounts, Inc., One Stop Financial, In ts,
Inc., CCB/CPD 96-20 (filed Apr. 15, 2003); AT&T Corp.
I 5, 2003); see also Letter from Alfonse G. Inga to Marlen
from Alfonse G. Inga, President, The Inga Companies, to 

,
Letter from Aryeh Friedman, Senior Attomey, AT&T, to
Division, FCC (filed Apr.28,2003); Letter from Alfonse G. Inga, The Inga Companies, to Judith Nitsche and
Secretary, FCC (filed May 5, 2003).

4 First District Court Opinion at 15; see also Third Circuit Opirlionat 3, Similarly, in its ordering clause, the
district court questioned whether the transfer of traffic without the CSTP II Plans "compli[ed] o. nit *ith the terms
of the governing tariff." First Preliminary Injunction at2.
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petitioners' first request for declaratory relief asks the Commission to find that,,[a]t the time of the
attempted transfer ' '. in or about January , lgg5, by CCI to pSE of the end user traffic under the CSTp II
plans held by CCI, neither Section 2.1.8 of AT&T's Tariff F.C.C. No. 2,nar any other provision ofAT&T's Tariff ... prohibited cCI fiom transferring that traffrc wirthout also transferring the cSTp II plans
with which that traffic was associated."44 We con"lud. thht section 2.1.8 of AT&T,s tariff did not
address or govern CCI'.s and PSE's request and that its respective tariffs with CCI and pSE permitted the
movement of traffic at issue here.

1. Section 2.1.8

9. In court and before the Commission, AT&T argu,3s that seotion 2.1,8 of Tariff No.2 did
not authorize the transfe^r o_f traffic without a plan unless the trans.feree assumed the original customer,s
liability'4s In January 1995, when these evenis occurred, section ll.l.g of AT&T,s Tariff provided that a
customer could transfer "WATS" to a "new Customer" onfy if ther new customer confirmed ,,in writing
that it agrees to assume all obligations of the former Customer at the time of transfer o. urrignrn"nt.;ou'
AT&T explains that in this context "WATS" means CSTP II plans.aT We conclude that section 2.1.g of
AT&T's Tariff did not address - and therefore did not preolude or otherwise govern - the movement of

aa PetitionatT-8. Trackingthelanguageofsection2.l.8,petitionersrefer otherequestedmovementoftraffic
from CCI to PSE as a "transfer (assignment)." See, e.g , petition at 7-8 (Requests No. l, 3). AT&T uses the term
"transfer." See opposition. We find that the relocation of end-user traffic from CCl to pSE would simply have
been a movement of traffic from one AT&T aggregator to another. We note that the agreement between CCI and
PSF' expressly provided for the return ofaccounts to CCI upon request. ,See Exhibit G to petition. on a separate
point, we note that the deposit provision of AT&T's tariff is not implicated here. In their first and third requests,
petitioners seek, inter alia, declaralions that AT&T had no basis 6o requi.re a deposit to effect the movement of
traffic without the associated plans. See Petition at 7-8. AT&T, howwer, does nort argue that any deposit was
required to effect the movement of traffic from CCI to PSE and notes thef the deposit iequirement related to the
earlier transfer from the Inga companies to ccl. see opposition at 9 n.[i.
a5 

See Opposition at 5; see also First District Court Opinion atl0.
ou The full text of section 2.1.8 is as follows -

Transfer or Assignment - WATS, including any associ{ted telephone number(s), may be
transferred or assigned to a new Customer, provided th{t:
A. The Customer of record (former Customer) reduests in writing that the Company transfer

or assign WATS to the new Customer.
B. The new Customer notifies the Company in wriiting thert it agreel; to assume all

obligations of the former Customer at the time of transFer or assignment. These
obligations include (1) all outstanding indebtedness for the servioe and (2) the unexpired
portion of any applicable minimum payment period(s).

c. The company acknowledges the transfer or assignment in writing. The
acknowledgement will be made within 15 days of receiipt of notification.

The transfer or assignment does not relieve or discharge the fonner Customer from remaining
jointly and severally liable with the new Customer foiany obligations existing at the time of

include: (1) all outsta r WATS, and
le minimum payment nsfer or
y Charge applies (see Section 3).
shall give any Customer, assignr::e, or transferee any

interest or proprietary right in any 800 Service telephone number.

Exhibit I to Petition (AT&T Tariff FCC No. 2, l4th rev. p. 20, (eff. Apr. t!.1,lg94)).

a7 Opposition at 10.
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CI and PSE sought to effect in this case.a8 Section
which, according to ,A,T&T itself, means ,,plans,,)

obligations and
ther. Thus,

when, in December 1994,.the Inga Companies trans CI, they were
required to meet the conditions of section 2,1.g. He nly the end_user
traffic it had aggregated under its CSTP II out of that plan, PSE, in turn, sought to move that traffic into
its CT 5 I 6. CCI did not seek to transfer the CSTP unWp plans wholesale to pSE. Rather than a single
transfer request, here CCI and PSE effectively made two rpquests: one by cCI to AT&T to decrease its
traffic; and another by PSE to AT&T to increase its traffici CCI amd pSE retained the benefits and
obligations of their respective agreements with AT&T. We note in this retrlard that both the forms
submitted to AT&T and the agreement between CCI and FSE stated that CCI would continue to subscribe
to its existing CSTP II plans'ae Thus, CCI still would have to meert its tariffed commitments, without the
use of the traffic moved to PSE, and AT&T also would remain obligated to CCI under the terms of Tariff
No' 2.50 The moved traffic would be used to meet PSE's CT 516 vJlume commitments and, once moved,
would no longer be associated with CCI's CSTP IL If the fraffic were moved away from CCI under

ract Tariff 516, AT&T would get less money for the same traffic - the traffic
cent instead of28 percent,5r Irpplementing the carriers' request required
- first, out of ccl's csrp II, and second, into FSE's cr 5i6. As to whether

the carriers' requests were permissibl-e, we note that AT&T's tariffs with these carriers did not prohibit
the addition or subtraction of traffic.52 Accordingly, in response to the distr:ict courl,s question, ,1hether

a8 Ambiguities in a tariff are to be resolved against the carrier arid favorably to cusrtomers. The Associated press
Reguestfor Declaratory Ruling,File TS-11-T4,Memorandum opinion a.nd order, 72FCC2d760,764-65,para. 1l(1979) (citing Commodity News services, Inc. v. IV'esrern union,',29Fcc 120g, l2l3,para.3,aff'd,29FCC 1205
( 1 e6o)).

ae See Exhibits G and H to petition.

to 

"9t 1a lsE did agree that the traffic could be retumed to ccl upon ,30 days written notice from ccl that AT&T
required CCI to meet its commitments. See Exhibit G to Petition,. Accordingly, at least theoretically, the traffic
might have been returned to CCI at some point to enable it to mqet any CSTF lI obligations. ff Reply at 10
(arguing CCI would receive more net income, and thus have more money available ti pay uny thurg"r, after the
traffic was moved to pSE). We do not speculate whether the traffic eveiwould have been moved back or whether it
or some other development would have satisfied CCI's CSTP II commitrnents because AT&T did not move the
traffic from CCI to PSE.
5t See First District Court opinion at 5. Exhibit G to the Petition, a letter agreement between CCI and pSE dated
January 16,1995, explains that, once the traffic was moved: (1) CCI's end-users (formerly the Inga Companies,
end-users) would "be billed by AT&T at the prevailing AT&T Tiriff 2 CSTP rates, less twenty thlee perient (23%)
Customer Specific Term Plan (CSTP) discount, and 5,5%o Revenue Volurme pricing plan (RVip) discount"; (2) CCI
would get 80 percent "earned credit" for this traffic from PSE; (3) CCI would coniinue to'be resfionsible to AT&T
for any commitment associated with the CSTP II Plans (which would not be discor:rtinued); and i+; lsE would assist
in moving accounts back to CCI upon written notice from CCI t\at AT&T require<I CCI to meet its commitments,
See Exhibit G to the Petition. cent and the end_
users would receive a discoun 2g percent they hadreceivedwhentheirtrafficwa onat3_5. The
discount differential would be d PS{ according to their letter agreeme nt. see also n.66.
infra,

t2 
See generally AT&T Tariff FCC No. 2; AT&T Contract Tariff FCC No. 516. As AT&T concedes, the end-users

CCI's customers, not AT&T's. See AT&T Further Commentr; at 6-10 (citing, inter alia, AT&T
Conserve Program, Inc,,16 FCC Rcd at 16075, paraL. 3; First District Courr-Opinion at3); see
unications Corp v. AT&7, File No. E-90-28, Order, ?' FCC Rcd 5096, 5 100, para. 20 (CCB

1992.). Because these end-users did not choose AT&T as their piimary interexchange carrier, eiar naa neither
proprietary interest in these individual end-user locations nor an gxpectation of revenue from them. See Hi-Rim
Communicalions' Incorporaledv. MCI Telecommunications Cor)2oration,FileNo. E-96-14, Memorandum Opinion

7 
(continued....)
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section 2' 1'8 [of AT&T's Tariff] permit^s an aggregator to transfer traffic under a plan without transferring
the plan itself in the same transaction,"s3 we conclude that section 2,1.8 of the tariff did not address or
govern the movement of traffic without a plan and that ATI&T's r(3spective tariffs with CCI and pSE
permitted it.

2. The ,5Fraudulent Use,, provisioils

1 0. Petitioners' first request for declaratory refief goes beyond section 2. I .8 and asks the
Commission to ransfer .. . in or about Januar y, l995,by CCI to
PSE of the end by CCI, neither Section 2.1.g of AT&T,s Tariff
F.C,C. No. 2, n ,. 2, prohibited CCI from transferring

that traffic was associated.',54 Here and

;:ll:,T3ff ,fl:'."#:fl Jh;iiJH"#
rth the purpor. und the effect of

avoiding the payment, in whole or in part, of tariffed shortfall .,. charges'"sui""urr" CCI,s entire revenue
stream would transfer to PSE, but PSE would have no corpspondiing obligation to pay any shortfall

u
Sb,
o

CCVPSE transfer of traffic."5e atrAr claims that, based upon statements made by Alfonse Inga, the
owner of the Inga companies, it had reason to believ-e that CCI"s proposed fransfei was an attempt to
avoid liability for shortfall charges under the Tariff.60 Accprdingi'y, AT&T argues, it had the rig'ht under
section 2.2.4 to refuse to accept the transfer to pSE.6r

1 1. Based upon o iff, rve conclude that, even assuming that AT&T
reasonably suspected a violati " prbvisions of its tariff - which we do not decide -those provisions did not autho move the traffic from CCI to pSE. If AT&T had
moved the traffic from CCI to PSE, then all of the traffic that CCI had used to meet its CSTp II/RVpp
commitments would be associated with PSE's CT 516. Further, CICI (as well as the Inga companies62),

(...continued from previous page)
and Order, 1 3 FCC Rcd 65 5 I , 6559 para. 13 (CCB 1998). Accoqdingly, AT&T could not refuse to move them out
of CCI's CSTP II and into PSE CT 516. The fact that CCI sought to-move all of its end-user locations, rather than
just one or a few locations, did not confer a right on AT&T wherb none otherwise existed,
s3 F'irst District Courl Opinion at 75.
5a Petition at 7-8 (emphasis added); see also n.44, supra.
55 opposition at 5 (footnote omitted); see also First District Couyt opinion at 70.
56 opposition at 5. Although AT&T also argues that the .on. uiro avoirled the payment of tariffed termination
charges, id., it separately states that termination liability (payment of charges that apply if a term plan is
discontinuedbeforetheendoftheterm)isnotatissuehere. Oppositionai3n.l. Thatisconsistentwiththefactsof
this matter; petitioners never terminated their plans. Accordingly, termination charges are not at issue in this matter.
s7 Opposition at5,72.
58 First Districr Courr opinion at l0 (emphasis added); see oppgsitio n at 12.
se First Disrrici Court Opinion at i|;see Oppositio n at 12.
60 Opposition at 5, ll-12.
6r Opposition at 5; AT&T Further Comments at l0-l l.
62 See First Distr"ict Court Opinion at 9 .



but not PSE, would continue to have been responsible for any shortfall obligations under the CSTp
II/RVPP plans. Once all of its traffic was moved to PSE, CCI might have needed to amass new traffic in
order to meet its commitments under its CSTP II plans. AT&T's apparent speculation that CCI would
fail to meet these commitments and would be judgment-prpof did not justily its refusal to transfer the
traffic in question.

12' Even assuming that AT&T did have reasoh to believe that the proposed movement of
traffic from CCI to PSE violated section 2.2.4 of rts tariff, AT&T did not a.rail itself of the associated
remedy that was specified in its tariff, Section 2.2.4, which AT&'f cites in support of its argument, was
titled "Fraudulent Use" and provided that --

The fraudulent use of, or the intended or attempted fraudulent use of, WATS is
prohibited. The following activities constitute fraudulent use:

A. Using or attempting to use WATS with the intent to avoid the payment,
either in whole or in part, of any of the company's tariffed charges by:

2. Using fraudulent means or devices, tri,cks, [or] schemes ....63

Section 2.8.2 of the Tariff, titled "Interference, Impairmenl or Imprroper Use," however, specified the
remedy that AT&T could employ if it suspected fr udulent use under section 2.2.4.64 That section
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provided that -
The company may take immediate action ro temporarily suspend service when
a Customer violation results in any of the followipg:

-- circumvents the Company's ability to charge fo,r its services as
specified in Section 2.2.4 (Fraudulent Use) preceding . . . .

In such cases, the Company will make reasonable effort to give the
Customer prior notice before suspending service.

When a violation results in the temporary buspensiion of service , ,, [this]
restriction[] will be removed when the Customer is in compliance with
the ftariffed] regulations and so advises thb Comprany.65

"' See Exhibit 7 to Reply; Attachment 4 to AT&T Further Comrhents (A,T&T Tariff FCC No.2 at g 2.2.4
(Fraudulent Use), I l'n rev. p. 21 (eff. July 28,1994),5'n rev. p.2i,2 (eff. July 28, 99\); see also Opposition at 5, 9-
14: AT&T Further Comments at 10.

uo For purposes of this discussion, we use the term "fraud" to mean the type of conduct described in AT&T's tariff
rather than conduct that would meet a legal definition of fraud.
65 

See AT&T Further Comments at Attachment 5 (AT&T farifiFCC No. 2 at S 2.8.2 (Interference, Impairment or
ImproperUse),6'nrev.p.44(eff,July28, 1994))(emphasisaddi:d); seealsoid.S2.8.l ("General -TheCompany
may take immediate action to protect its services or interests when certa:in regulations contained in this tariff are

(continued....)
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AT&T, however, did not-temporarily suspend service to CCL Instead, it simply refused, in perpetuity, to
move the traffic to PSE.oo If AT&T susoected fraud. as it claims. it should have susoended CCI's
service.6T It did not do so. AT&T's refusal to move the traffic was not the tariffed remedy for fraudulent
use.

13. Because AT&:T did not act in accordance with the "fraudulent use" provisions of its
tariff, which did not explicitly restrict the movement of end-user locations from one tariff plan to another,
AT&T cannot rely on them as authority for its refusal to nlove the traffic from CCI to PSE. AT&T does
not rely upon any other provisions of its tariff to justify its conduc,t.68 Accordingly, we grant Petitioners'
first request for declalatory relief and find that, at the time CCI atfernpted to move to PSE the traffic that
CCI had been using to satisfy its CSTP II commitments, neither Section 2.1.8 of AT&T's Tariff FCC No.
2, rrcr any other provision of AT&T's Tariff FCC No. 2, prohibite:d it from moving that trafhc without the

(...continued from previous page)
violated. The specific regulations involved and the action(s) whlch will be taken by this Company are as specified
in2.8.2,2.8.3 and 2.8.4 following."). We reject AT&T's argument that these provisions authorized AT&T to
"suspend the customer' s right to transfer seryice." See Opposition at 1 I n.1 1 (emphasis added); see also AT&T
Further Comments at I 1 . Pursuant to Rule 67 .2, titled, "Clear arld explicit explanatory statements," as in effect in
January 1 995, "[i]n order to remove all doubt as to their proper application, all tariff publications must contain clean

[sic] andexplicitexplanatorystatementsregardingtheratesandregulati,cns." 47(1.F,R.S61.2(1994). Itisawell
settled rule oftariffinterpretation that "'[t]ariffs are to be interprteted according to the reasonable construction of
their language; neither the intent of the framers nor the practice of the carnier confi'ols, for the user cannot be charged
with knowfedge of such intent or with the carrier's canon of construction."' Assoeiated Press Requestfor a
Declaratory Ruling,TTFCC 2d at764-65, para. l1 (quoting Commodilv News Services, Inc. v. Ilestern Union,29
FCC at 1213, para.2). Accordingly, if AT&T intended the term "temporarily suspend service" to mean
"permanently suspend the right to move traffic to another Custofner" it should have said so. To quote the district
court,"Wordsmeanwhattheysay. Rulesshouldnotbechangedinthemiddleofthegame; andcertainlynot
without notice." First District Court Opinion at27.
uu This enabled AT&T to continue collecting revenue on the CSTP II traffic aggregated by CCI and at the higher
CSTP II rate, rather than the CT 516 rate. Under the billing arr4ngement between AT&T and petitioners, AT&T
billed the end-user directly, calculating into the bill a secondary discount, which the aggregator allotted to the end-
user in question, AT&T then paid the aggregator the difference between the aggregator's CSTP II/RVPP discount
and the percentage discount allofted to the end-user. The sum remitted by AT&T to the aggregator constituted the
aggregator's income, from which it derived its operating costs and profits. First f)istrict Court Opinion al 4; see

a/so Petition at l0. If AT&T had suspended service as its tariff permitte,d, it would not have collected any revenue
at all under these accounts, rather than, as it did, continue to collect under the CSTP IL Although suspension was
clearly a less attractive alternative than continuing to collect revenue at tihe CSTP II rates, suspension was the only
remedy available to AT&T under the terms of its tariff for the type of "fiaud" AT&T alleges it suspected.

t7 As discussed in n.65, supra, Commission Rule 61.2 requires that tari:[f provisions be explicit. Rule 6 L54o
further required that "[a] special rule, regulation, exception or cpndition affecting a particular item or rate musl be

specffically referred to in connection with such item or rate. " 4i7 C.F.R. $ 61.54 (1994) (emphasis added).

Consistent with these rules, section 2.8 of AT&T's tariff specified the precise remedy to be applied upon the
occurrence of different enumerated events. For example, sectioh 2,8.2 provided that when a customer failed to
comply with sections 2.2 (Use),2.7.2.C (Interference and Haza{d), 2.7.tl,A (Answer Supervision), 2.7.8.D
(Customer-provided Communications System Failures), or 2.7 ,9 (Minimum Protection Criteria), the remedy was to
deny requests for additional service and/or temporarily suspend service "on ten days' written notice by certified U.S.
Mail to the Customer." See AT&T Further Comments at Attachment 5 (AT&T Tariff FCC No. 2 at 5 2.8.2,6'n rev.
p. 44 (eff. July 28, 1994)). Section 2.8.3 provided for disconnection of service and/or denial of requests for
additional WATS in the event of a violation of section 2.5.3, goveming nonpayment of charges. See Attachment 5

to AT&T Further Comments (AT&T Tariff FCC No. 2, 4'n rev. p.44.1 rlt $ 2.8.3 (eff. Aug. 11, 1994). Section
2.8.4 permitted AT&T, "immediately and upon written notice to the Customer," to "restrict, suspend or discontinue
providing . . . service" for violations of section 2.2.3 .C or D. Id.

68 
See Opposition at l0-14; AT&TFurther Comments at 3-5, l0-11.
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CSTP II plans.6e

B. Whether a Tariff Revision May Have Retroactive Effect

14. In their second request for declaratory relief, petitioners ask the Commission to find that
"[u]nder standard tariffing lavr, principles, policies, and as requirerd by the plain language of Section 203
of the Act, AT&T had no legal basis and could not have effectively tariffed any changes or additions to
Section 2.1.8 or any other published provision of its Tariff F.C.C. No. 2, subsequent to January 1995,
which could have substantively affected CCI's right to assign the traffic under its CSTP II plans to pSE in
January, 7995."70 AT&T doer; not address the retroactive alplication of tariff revisions,Tl We also do not
understand AT&T to argue thrlt any revisions to its tariff that became effective after January 1995 govern
the resolution of this matter. 'We decline to rule on this request because the issue is moot.

15. The Commissiion has broad discretion under the r\dministrative Procedure Act and
Commission rules to decide w'hether a declaratory ruling is necessary to "terminate a controversy or
remove uncertainty."T2 When, as here, a petition for declaratory ruling derives from a primary
jurisdiction referral, the Comrnission will seek, in exercisihg its discretion, to resolve issues arising under
the Act that are necessary to assist the referring court. Resolution of this issue is not necessary to assist
the district cour1, After AT&:f refused to permit petitioners to move the traffic, it filed Transmittal 8179
with the Commission in Februrary 1995, which sought to amend T'ariff No. 2. The district court's May
1995 primary jurisdiction referral to the Commission was based, in part, upon AT&T's contention that the
Commission's consideration of Transmittal No. 8 1 79 wouf d clari Fy whether CCI was entitled, under the
tariff, to move the traffic with,out the plans to PSE.73 According to the record, however, AT&T ultimately
withdrew Transmittal 8179 onr June 2, 7995.74 Thus, Transmittal 8ll9 never became effective.Ts Since
AT&T did not amend its tarifl; our analysis of petitioners' retroactivity question would not assist the
court in resolving this matter. Nor does either party explaln how consideration of this question would
resolve a controversy or remove any uncertainty. The issue is moot and, in our discretion, we decline to
address it.

15a(i), 0); Yqle Broadcasting Co. v. FCC,478F.2d

'' See First Dislrict Court Opinion at 12, 16-17; Second Distriat Court Opinion at3-4,13; see also Petition at14-16
& n.7 (quoting AT&T's Brief fi|,:d in 1995 with the district couft ("Transmittal 8179 . .. make[s] explicit AT&T's
implicit rights under the tariff. Lccordingly, the proceeding in lhe FCC will resolve that issue .. .."). The district
court found that Mical Communications, Inc. v. Sprint Telemedig, Inc., I F.3d 1031 (1Otn Cir. 1993), was persuasive
authority on one of the factors relevant to the primary jurisdictiqn referral: whether a decision by the court prior to
an Commission response to a pel.ition pending before that agenqy might result in conflicting decisions. See First
District Courl Opinion at 14 n.10; see also Petition at 14-15 n.7 (quoting AT&T's Brief filed in 1995 with the
district court). A tariff transmittitl, however, is a different kind pf administrative filing than the petition for
declaratory ruling, see Mical, I If .3d at 1037, that was at issue iithe Mical case. As we discuss in Section IILC,
below, a tariff transmittal is a carrier-initiated document which, if not withdrawn or deferred by the carrier, or
suspended or rejected by the Cornmission, becomes effective, i.e., modifies the tariff, within a certain number of
days from the transmittal filing dlate. See 47 U.S.C, g 203(a), (b); a7 C.F.R. g 61.58(a), (b). Until the transmittal
becomes "effective" it is not part of the tariff. In the interim, the carrier has the power to defer the effective date of
a particular transmittal, file an arnended version of it, or, as AT&T did in this matter, withdraw it.
1a Second District Court Opinio,n at 4.

75 
See Second District Court Opinion at 4.

11

6e 
See Petition at 7-8.

70 Petition at 8.

" See general/y Opposition; AT,&T Further Comments.

t' 5 U.S.C. g 55a(e); 47 C.F,R, {i 1.2; see also 47 U.S.C. g$

594,602 (D.C.Cir.), cert denied,4l4 U.S. 914 (1973).
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C. Whether AT&T was Authorized
One Reseller to Another

Permit the Movement of Traffic Fromto Re{use to

16. Petitioners' third request for <s the Commission to frnd that ,,[s]ince
neither section 2'1.8 of AT&.r's FCC Tariff provision of AT&T,s duly pubrished
tariff prohibited CCI from transferring that tr nsfening the CSTp II plans with which
that traffic was associated . " , AT&T had no legal basis to refuse to accepi the transfer . , . of that traffic
from CCI to PSE."76 !e agree with petitioners that, because ATILT's taiirr aia not prohibit the
movement of traffic without tlte plans, AT&T's refusal to move the traffic was unauihorized,

l'7. In 1995, AT&;T, as well as all common capriers of interstate and foreign
telecommunications, was required, under section 203 of the Act, to file with the Commission one or more
"schedules" ofits charges and the classifications, practices, and rergulations affecting tr"rr.rrurg.r.it'-'---
With respect to the services at issue in the instant proceeding, thisischedule,,was A1&T,s Tariff FCC
No, 2. Once filed, a tariff is a public document.T8 It defines the te a

rices to its customers.Te Tariffed ch s or
, after notice is given to the Commir mission
f provisions and is authorized to suspend or r:eject the effectiveness of a

proposed tariff provision when it believes such provision will violate the Act.8r When, as here, service is
provided pursuant to a filed tariff, the tariff controls the ri$hts and responsibilities of the customer and the
carrier, as a matter of law.82 Thus, the "filed tariff doctrinl" requires carriers, as well as their customers,
to abide by the terms of the tariff and precludes carriers from aciing outside ii." As we have discussed
above, AT&T's tariff did not prohibit the movement of traffic without CST'P II plans. Assuming that
AT&T reasonably suspected "fraudulent use" under section 2.2.4,the remedy under its tariff for the type
of fraud it claims it suspected was suspension of service, not refusal to move the traffic. Accordingly,
when AT&T availed itself of a remedy not "specified" in its tariff, that action was unauthorized. We
grant pelitioners' request for declaratory relief that AT&T had no legal basis to refuse to move the traffic
frorn CCI to PSE.

D. Whether ATtSrT Violated Sections 201,202,20.] of the Act and Rule 61.54

18' In their fourth and final request for declaratory relief, petitioners ask the Commission to
find that "AT&T's refusal to accept such transfer of traffic . . . *us, thirefore, in violation of AT&T,s
tariff, its obligations under Sec,tion20l,202 and,203 of the Act and Rule 61.54 of the commission,s
rules."84 In its Opposition, AT&T argues that ,,disputed material issues of fact concerning petitioners,

-'" Petition at 8; see also supra n.zl4.
77 +z u.s.c. g zo:.

" 47 u.s.c. g 203(a).

1n See, e.g , Brown v. MCI WorldCom Neh,vork Services, lnc.,27,7 F.3d '1166, 117019'h Cir. 2002); AT&T v Ciry of
New York,83 F.3d 549,552 (2"d (:ir.1996)(citing 47 U,S.C. g 203(a)).

'o 47 u.s.c. $ 203(bX1).

" +z u.s.c. g zo4.
82 Lowdenv.simonds-Shields-LonsdqleGrainCo.,306U.S.516,520(1939)(cited inBrown,277F.3datll70;
ICOM Holding Inc. v. MCI llorlalCom,23g F.3d 219,221 (2d Cir.200i)).
83 SeeAT&Tv.CentralOfficeTelephone,524U.S.2l4,222-23(199S); MCIWorldComv.FCC,20gF.3d760,
762(D.C.Cir.2000). The"filed1:ariffdoctrine"hasbeenappliedfreque.ntlytoprecludecustomersfromenforcing
alleged carrier promises that are not specified in the tariff. See, e,.g., Central Office Telephone,524 U.S. 214;
IC9M,238F.3d at22l-23;MarcoSupplyCo.v.AT&TCommuniations,tnc.,tlsF.2dn4,436(4thCir. 1989).
8a Petition at 8.
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al issues which CCI is asking the Commission to
us, it reasons, if petitioners wish to proceed before
formal complaint with a complete evidentiary
riate for sonre of the issues raised by petitioners.s?

of the issues upon which petitioners seek
fe(ral88 - involve clisputed material issues of

undisputed tliat petitioners requested that A&T rnove
that AT&T did not effect that move. These
ratory relief.

19. Within this frilmework, we consider petitioners' remaining requests for relief. We go no
further than petitioners' claim under section 203, because 1ve find it dispositive. petitioners argue that,
under the circumstances of this 9ase, AT&T's refusal to move the end-user traffic from CCI to pSE

of the Act.eo Subsection 203(c) forbids a carrier from employing or enforcing any
ations, or practices affecting its charges unless they are "speCified" in the tariffand
r a carrier to deviate, in the rendition oftariffl:d services, from the charges,

regulalions' and practices set out in its filed tariff.er We agree thal, when AT&T availed itself of a
remedy not "specified" under .its tariff, it violated section ZOg of Ur. Act,e2 As discussed in Section C
above, pursuant to section 203, acarrier's tariffcontrols the rights and obligations ofthe carrier, which, as

85 Opposition at 14; see also ATI|T Further Reply at 7.
86 

See Opposition at 14, 19.

tt For example, petitioners claim that AT&T engaged in unlawful discrirnination in violation of section 202 because
its consistent practice was to pernrit aggregators to transfer locations without plans. See petition al23,25.
Petitioners also argue that AT&T engaged in an unreasonable practice in violation of section 201 because, when it
refused to effect the transfer of lo,cations, it enforced an unwritten rule. liee petition at 22-23. petitioners filed
voluminous documents with the Oommission, many of which alsp were liled with the district court, which
petitioners claim support their theory of the case. AT&T has not attempted to rebut these individual claims,
asserting, instead, that the facts regarding these claims are disputed and arguing that declaratory reliefis not

levant facts u )omm sputed. See
American Te hhon
and Order, 8 )93) ( additional
noted abo've, ry refiefis inappropriate when the facts are disputed.

Accordingly' we deny all requestsi not specifically granted. In acbordance with the discretion allowed us in a
declaratory proceeding, moreover, we see no need to attempt to rgsolve the disputed issues through a formal
complaint proceeding before the Oommission, as AT&T pr-opo..g. Given our conclusion that Af&T violated
section 203 of the Act, it is unclea,r what additional facrfinding en these issues is necessary. Assuming that further

has

compiled an extensive factual recr>rd in this case,,), 14, and with the courl's primary jurisdiction referral, The
district court proceeding is still pending and the parties have presgnted evidence in that forum, inter alia, inthe
course of a two-day hearing.
88 See Opposition at 9.

8e See Opposition at 14.

e0 Petition at22-23,25-26. Specifrcally, petitioners argue that A|I&T failed to follow its tarif{ that it applied and
enforced non-tariffed regulations rlnd conditions, and that it failed to tariffthe regulations and conditions that it
followed. Petitioners argue that this conduct also violates Rule 61.54O.
n' 47 U.S.C. g 203(c); see Central Ol/ice Telephone,524 U.S. 214.
e' 47 u.s.c. g 203(c).

l3
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u 
1?11., of law, is required to abide by the tariffed terms apd is precluded lrom acting outside it.e3

AT&T's tariff did not prohibit the movement of traffic without plans. Thus, when algr availed itself of
a remedy not "specified" in its tariff, that action violated subseciio n 203(c). Accordingly, we grant
petitioner's request for declaratory ruling that AT&T violated section 203,

20' We do not reach petitioners'remaining claims under sectionsZ0l,202,and Commission
Rule 61 '5afi) in light of our conclusion that AT&T violated section 203 of the Aci.'o As discussed above,
the Commission has broad discretion under the AdministraJive Procedure Act and Commission rules to

declaratory ruling is necessary to "termiriate a controversy or remove uncertainty.,'e5 In
ers' requests for declaratory relief arose out of a primary.jurisdiction referral, which
ssion to interpret a provision of AT, T,s tariff. rjur interpretation of the tariff coupled

with the undisputed facts lead us to conclude that AT&T engaged in conduct unauthorized by its tar-iff
and, accordingly, violated subrsection 203(c\ of the Act.

IV. CONCLUSION

21 . In sum, we conclude that AT&T's tariff did not pneclude the movement of end-user
traffic from CCI to PSE without the accompanying CSTP II plani. We also conclude that AT&T did not
avail itself of the remedy speciified in its tariff for iuspected iraud and thus cannot rely upon the fraud
sections of its tariff to justify its refusalto move the trafficl Accordingly, we conclude that AT&T,s
action in refusing to move the traffic was unlawful and violated suLbseition 203(c) of the Communications
Act.

e3 See nn,77-83, supra, and accornpanying text.
ea 

See also n.8'7, supra. We also decline to address issues concerning Alf&T's shortfall charges in this declaratory
proceeding' In the Joint Motion fbr Expedited Consideration, which was filed on July 1 5, 1966, petition... u.gu.d
that AT&T unlawfully billed shortfall charges to CCI's end users in June, of 1996. liint uotioiyor Expeditei
Consideration of the Joint Petitio'nfor Declaratory Ruling on the Assignnenl of Accounts (Trffic) Without the
Associated CSTP II Plans Under .AT&T Tariff F.C.C. No. 2,Intefnal file No. CCB/CPD lo-zd, fuUtic Notice, I I
FCC Rcd 8738 (1996); see also Joint Motion for Expedited Conjideration at 2 (citations omitted). After receiving
AT&T's bills for shortfall chargeti, 190 of CCI's end users sent letters to the Commission in June and early July o-f
1996. The Consumer Protection llranch of the Enforcement Divlsion of the Common Carrier Bureau informed these
end users that their-lefters would be treated as informal commentb in this declaratory ruling proceeding. After the
original billing, however, in a lettrsr dated June 27,1996,4T&T informerl CCI's end-users that the shortfatt charges
would be "transferred to a bill dirr:cted to CCI itself." A f&T filed a cop.y of this letter with the Commission in a
section 208 formal complaint pror>eeding that it filed against petitioner $rinback & Conserve in October 1996. See
Complaint, Exhibit A, AttachmentE, AT&T Corp. v. I(inback and Cons<zrve program, Inc.,E-97-02 (filed Oct. 25,
1996). Accordingly, we surmise that AT&T made no further attempt to bill or collect these charges from CCI,s end-
users and therefore conclude that the propriety ofimposing shortfali char oot issue.
See id.; see also AT&T Corp. v. Winback and Conseme programl, Inc.,lr g. With
respect to petitioners' argument tlrat AT&T's csrp II shoftfall charges r ially
unreasonable, we find this issue - which was not referred to us by the district court - to be irrelevant to our
conclusionthatAT&Tviolateditstariff. SeeSectionB,supra;ieealson.50,supra. Finally,werefusetheparties'
request that we declare whether "pre-June 17,7994 CSTP II plaqs, as are involvld here, may never have shortfall
charges imposed, as long as the plans are restructured prior to each one-year anniversary." See JointMotion for
ExpeditedConsiderationat2; Oppositionatl4-15; Replyat25. Declaratoryreliefontirisissue-whichalsowas
not referred to us by the district courl - is inappropriate because lvhether CCI's plans were pre- or post-June I 7,
1994 plans is a disputed fact. Cotnpare id.with Opposition at14n.l3.
n' 

5 U.S.C. g 554(e); 47 C.F.R. g 1.2; see atso 47 U,S.C. gS 154(i), 0).
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V. ORDERING CLAUSES

22. Accordingly, nT IS ORDERED, pursuant to sections 4(i),4Q),201,202, and 203 of the
Communications Act of 1934, as amended,4T U.S.C. $$ 154(i), Q),201,202,203, and section 1.2 of the
Commission's rules, 47 C.F.R $ L2, that the Joint Petition for Declaratory Ruling of Combined
Companies, Inc. and Winback & Conserve Program, Inc., One Stop Financial, Inc,, Group Discounts,
Inc., 800 Discounts, Inc, IS GI(ANTED to the exte t set forth herein, and is otherwise DENIED.

23. IT IS FURTHER ORDERED, pursuant to sections 4(i), 4O, 201, and 202 of the
Communications Act of 7934, as amended,4T U.S.C. $$ 154(i),0),201, 202,and section 1,2 of the
Commission's rules, 47 C.F.R $ 1.2, that the Joint Motion for Expedited Clonsideration of the Joint
Petition for Declaratory Rulintr; IS DISMISSED as moot.

FEDERAL COMMUNICATIONS COMMISSION

Marlene H. Dortr:h
Secretary

FCC 03-244
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Before: GrNsnunc, ChiefJudgq, and T'arpr, and Rossnrs,
Circuit Ju:dges.

Opinion for the Court by Circuit Judge Ronrrrs.
Ronr,Rrs, Circuit Judge: AT&T Corporation petitions for

review o.f a Federal Communications Commission order
interpretirLg AT&T's tariff on resales of g00 telephone service.
A provision of that tariff allows resellers to transfer their
business. so t ass[mes arll of the transferor's

<gbligations. Based on this provTionlrlET-d-enied ont i"-

traffic is atype ofservice covered bythe transferprovision, and
that the commission's contrary intedpretation would render the
provision :meaningless. We grant the petition for review.

I.

This case concerns the transfer of toll-free g00 telephone
service. 1rt the time of the events irir question, AT&T was the
dominant oarrier of such service, which it prrovided pursuant to
tariffs filerj with the FCC. Under tlie conamunications Act of

Orloffv. trCC,352 F.3d 415,41S (D.C. Cir. 2003).

The truiff at issue here - AT&T Tariff IICC No. 2 -allowed companies to purchase and resell lf00 service to small
businesses around the country. The tariff refers to this resale
business, ers well as the underlying service itself, as Wide Area
Telecomrnrunications Service (WATS). Any cornpany could



qualify as a reseller so long as it met the requirements of one of
several pllns described in the tariff, Companies qualified by
aggregatingthe WATS usage of multiple small businesses into
a single F,lan, and, under the tariff. the <;ompanies obtained
AT&T's service for these "end-user'? businesses at a discounted
rate" In return, the reseller or "aggrogator" company agreed to
meet certilin obligations set forth by the carrier, including
commitments to purchase a certain yolume of use.

In the early 1990s, as other carriors began to accluire a share
of the 80Cl market, the FCC began to loosien its regulation of
AT&T. Sttarting in 1991, the Commission no longerr forced the
carrier to offer WATS only through the generic plans set forth in
Tariff No 2. Instead, the FCC gave AT&T the option of
indiv idual ly ne gotiatin g " c,ontr act tariffs" vrith partiicular re sale
companiesi. As contract tariffls could be drarvn to offer discounts
greater tharn those available under Tariff No. 2, many resellers
naturally sought to obtain them.

Alfon se Inga, a New Jersey businessman who owned several
aggregator companies, was one such reseller. In 1994,Mr. Inga
undertook a series of transactions deqigned to move his business
from Tarilf No, 2 to a more lucrativB contract tariff. First, his
companier;- each of which operated unde,r CSTP II, a type of
plan offered under Tariff No. 2 - transferred all rrine of their
plans to a new entity, Combined Companies,, Incorporrated (CCD.
As required by Section 2.1.8 of Tariff No. 2, CCI expressly
agreed to assume all obligations ofl the transferor cornpanies.
The transfler also stipulated that CCI would pass E0 percent of its
profits on to the transferor companies. Secrond, CCI attempted
to negotiate a contract tariff with AT&T. Third, as temporary
cover untiI this envisioned contract tariffbercame a neality, or as

a permanent alternative in case it never did, Mr, lnga planned
another transfer - one between CCI and Publtic Services
Enterprises of Pennsylvania (PSE). FSE already had a contract



tariff with AT&T at a substantially larger cliscount on AT&T's
800 service than that available to CCI under Tariff No" 2.

AT&T resisted this series of trarirsactions. Fearing that CCI
would not have the assets to meet its obligations under the
transferrerJ plans, AT&T initially refused to implement the first
transfer (liom the Inga companies to CCI) unless CCI paid a
deposit -- a requirement not found in Seotion 2.lt.8 of Tariff
No. 2. In 11995, the Inga companies and CCllbrought suit against
AT&T in federal district court in New Jersey, and the court
ordered AT&T to drop the deposit rpquirement and implement
the transfer. Combined Companies, Inc. v. AT&T,No. 95-908
(D.N.J. May 19, 1995) (unpublished opinion).

Mean.while, CCI's negotiationq for itsl own contract tariff
failed and CCI entered into the second transfer, moving substan-
tially all ttre 800 service in its CSTP !I plans to PSE. As with the
first transfer, the CCI-PSE agreement called for PSE to pass
much of the realized profit back to CCL 'Ihe second transfer,
however, differed from the first in 4n imprortant respect. The
parties attempted to structure the transaction to avoid Section
2.1.8 of ]'ariff No. 2, so that PSE would not have to assume
CCI's obligations on the transferred service. To do this, the
parties asked AT&T to move just the service l.o particular
end-user trusinesses - the "traffic" under CCI's plans - and to
leave the plans themselves otherwise intact. The parties hoped
that, as a result, 800 service wodld be billed under PSE's
substantia.lly lower contract tariff ratFs, while CCI would remain
responsible for the obligations to tho carrier under TariffNo. 2.

AT&T balked at this second transflr as well. AT&T
maintained that Section 2.1.8 applied to the transaction, and that
PSE thus had to assume CCI's oblieations in order for the
transfer t,o go through. tr'ffi argued that the
proposed transfer violated the tariffls "friudulent use" provi-
sions, as CCI almost certainly would fall short of its volume
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commitm(lnts once the traffic was moved to PSE's account, and
AT&T had reason to believethat CCI would not have sufficient
assets to trray the resulting penalties.

The same district court that compelled AT&;T to accept the
first translfler declined to rule on the second, holding that tariff
interpretation issues were within the primarry jurisdiction of the
FCC. Id. at * 15. When none of the parties broulght the primary
jurisdiction matter to the agency, however, tho district court
went ahead and issued its own decision interpreting the tariff.
See Combined Companies, Inc. v. AT&7, No. 9t5-.908 (D.N.J.
Mar. 5, 1996) (unpublished opinion)1 The llhird Circuit vacated
this ruling as inconsistent with the piimary jurisdicrtion referral,
and orderr:d the sides to bring the matter to the FCC's attention.
Combineal Contpanies, Inc. v. AT&I, No. 96-5185 (3d Cir. May
31, I996) (urrpublished opinion).

The srpecific question referred to the FCC was "whether
section 2.1.8 permits an aggregator to transfer tra.ffic under a
plan without transferring the plan itself in the same transaction."
Id. at*3. While the case was pending befrrre th,e Commission,
AT&T entered into a settlement with CCI, extinguishing its
WATS plans arrd releasing all claims between the two parties.
Apparently as a result of this settlertrent, ttre Commission took
no action on the case for seven yqars. T'he Inga companies,
however, continued to claim damagbs stemming from AT&T's
denial of the CCI-PSE transfer, and in 20t03 the Commission
finally adrlressed the Third Circuit refenal.

The Corr-rrlission heldthat Section 2.1.8 did nol. govern, and
therefore did not preclude, the movemerrt of traffic without
attendant obligations. FCC Memorandum lf,pinion and Orderat
6-8. In pilrticr"rlar, the Commission reasoned that Section 2.1.8
applied only to the transfer of entire tariffedl plans, and not to the
transfer o.fjLrst the traffic component of such plarrs. Id. at7 . The
Commission also held that. even assumine the transaction



constituted fraud under the tariff, the tariff did not allow AT&T
to remedy such fraud by denying the transfer. Id. at 8-10. In
light o flthese holdings, the Commission ruled that AT&T could
not refuse the CCI-PSE transfer. ,Id. at 14. The Inga companies,
whose involvement in the federal district court action in New
Jersey is still ongoing, viewthe Commission's ruling as entitling
them t,c millions of dollars in darinages.

A'I&T now petitions for review of the FCC order.

II.
Our inquiry is governed by the ,{dministrative Procedure

Act, rvhich requires us to uphqld an FCC order unless it is
"arbitrary, capricious, an abuse of discretion, or otherwise not in
accordance with law," 5 U.S.C. $ 706(2XA)" To clear this
threshold, the FCC's tariff interpretatio,ns must be "reasonable

[and] based upon factors within the Commission's expertise."
Globa,l NAPS, Inc. v. FCC,247 F.3d252,258 (D.C. Cir. 2001)
(citation omitted and alteration in original). Thus, we will
reverse the FCC only if its interpretations are "not supported by
substa,ntial evidence, or the fCommission] has made a clear error
in jud65ment." 1d. (same).

The Commission's order in this case is entirely predicated
on its ,Cetermination that Section 2.1.8 ,of TarifllNo. 2 does not
apply to the movement of traffic. At the time of the proposed

nr:w Customer, provided that:

B. The new Customer notifies [AT&T] in writing that it
agrees to assume all obligations of the former Custorner at

thLe time of the transfer or assignment.

transfr
>4-

=l't -*
4f Il

Ernl



The Section on its face does not differentiate between transfers
of entire plans and transfers of traffic, but rather speaks only in
terms of WATS - the telephone service itself. The new and
former customers referred to are the aggregators, in this case
PSE and CCI. Accordingly, any transfer of WATS required pSE
to assume CCI's oblieations.

-€

AT&lf's basic argument before this court is that,,traffic.',

these busirresses would be billed undor pSE's lower rates. Thus,
ccl askecl AT&T to transfer the billed telepho'e numbers
(correspondingto individual end-user locations) included in each
CSTP II plan. See Transfer of Service Agreement Forms. It
must be -- AT&T argues - that ryhat the parties sought to
transfer is a type of service covered b1'the tariff; that is why they
used the f-ransfer of Service forms; See AT&T Tariff FCC
No. 2, Seotion 3.1.1 (defining ,,800 Service and WATS,, as
"telecommLunications services which permit inward and outward
calling respectively between a station associiated with an access
line in one location and stations in dii'erse geographical service
areas specified by the Customer',).

The Cjommission does not respond directly to AT&T's
argument. Instead, both in its brief before rthis couft and in its
order belovr, the FCC relies on a statement made by AT&T in
comments submitted in the administpative proceeding. There,
AT&T noted in passing that "in this case the relevant WATS
services ar,e the CSTP II Plans," Comments of AT&T Corp. in
OppositionL to Joint Petition for Dedlaratory Ruling and Joint
Motion for Expedited Consideratiori at 10. The Commission
interprets tlhis statement as concedingfhat Section 2.1 .8 can only
be triggered by the wholesale transfer of tariffed plams, and not
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by the transfer of component partq such as individual billed
telephone numbers. ,See FCC Order at6-7;FCC Br. at l6-18.

AT&'I, however, argues persuasively thatthe FCC misinter-
preted its oomment. Immediately following the alleged conces-
sion, ATdIT's submission noted that:

[Section 2.1.8], by its terms, allows a transfor of CCI's
service to PSE only if PSE agreed to assume all obligations
under those plans . Yet CCI expltcitly amended the transfer
of services form to read "Trffic Only." By expressly
declaring thatitdid not intend to effectuate atransfer of all
obligations under the plans to PSE . . . the proltosed trans-
fer, on its foce, violated the terr4s of Section 2.L8.

Commentrs of AT&T Corp. at l0-11 (emphasis added) (citation
omitted). It appears quite clear, then, that AT&T did not
concede th
onlv. Indt
slon, ltpre
provision before the Commission. Accordingly, the FCC's
reliance orr AT&T's comment is plainly misplaced"

Absent such reliance, the Commission provirles us with
little reason why the plain language of Section 2.1.8 fails to
encompass transfers oftraffic alone. The Commission maintains
that "[r]ather than a single transfer t'equest, here CCI and pSE
effectively'made two rcquests: one by CCI t,o AT&T' to decrease
its traffic, and another by PSE to increase its traffic." FCC
Order at7:i, see FCC Br. at 17 . Butthis hardly sheds light on the
meaning of the transfer provision. First, Alf&T contends that a
simultaneous decrease and increase in the respective service of
CCI and PSE would in fact not accoinplish the same objectives
as a transfor of service. AT&T argues that thLe transfr:r provision,
Section 2. [.8, was included preciselybecaurse there are practical
benefits to a transfer that would be lost through a transaction of
the sort trypothesized by the Conrrmission. These incluoe
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guarantees against service interruptions and the loss ofparticular
800 numbers, as well as exemption from a requirement that
resellers obtain their end-users' written consent prior to the
transaction. ,See AT&T Br. at27-23.

must be one of them, but likening the transfer at issue to a
different arrangement, and then analyzingh<>w thot arcangernent
would fare under Section 2.1.8, does not advarrce the FCC's
position very far.

In addition, the Commission's failurer to grar;p AT&T,s
comment reveals a more fundamental error iin its approach, The
reason AT&T seemed to equate the transfers in tlhis case with a
transfer of plans is that ccl sought to move virhtaily ail of the
billed telephone numbers in each of its CSTIP II plans. Thus, for
each of the nine plans, CCI asked AT&T to ,move allt but one, or
all but two, of the telephone numbers includled in that plan. See
Transfer of Service Agreement Fornis. In so doing, CCI asked
AT&T to move nearly all the services - all the benefits -associated with its CSTP II plans. What u,as le.ft behind were
CCI's obligations 

-the burdens under the plans, Accordingly,
even if small scale transfers of traffio were rcutsicle the scope of
Section 2.1.8, allowing this transaction to go through would
create an obvious end-run around the irnquesrtioned rmle that new
Customers had to "assume all obligations,, in transferring WATS
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provision would then have no effect except in those cases where
the transfbror foolishly fell within its sc,cpe by phrasing its
request in terms of the tariffed plans themsielves.

The I]CC itself recognized that the ,tpurpose,, of Section
2.1.8 "was to maintain intact the balance of obligations and
benefits between parties under the tariff when one customer
stepped into the shoes of another.l, FCll OrrCer at 7. The
Commission's interpretation eviscerates this very lpu{pose,
allowing PSE to take up essentially pll of CICI,s resale business
without assuming so much as ong of CtCI,s ob,ligations to
AT&T.'

As tho foregoing discussion indigates, rve find the Commis-
sion's interpretation implausible on its face. Firut, the plain
language r>f Section 2.1.8 encompasses all transfers of WATS,
and not just transfers of entire plans. In the absence of any
contrary evidence, we find that "traffic,, is a type of service
covered by the tariff. Second, the FCC,s interpretation, permit-
ting the movement of benefits without any assumption of
obligations, would render the transfer provision meaningless

' The FCC contends that this entire line of argument -challenging the Commission's interpretation as renderring Section
2.1.8 meaningless - is not properly before us, as AT'&T did not first
present it to the Commission in a petitibn for t.econsiderration. FCC
Br. at 15 & 19. We disagree. The Cominunications Act precludes us
from addressing only those issues upon which the Commission ,,has

been afforded no opportunity to pass." 47 U,lj.C. $ a05(a). It does
not prevent us from considering ,,whetfrer the originLal question was
correctly d,ecided," MCIv. FCC,l0F.3dB4Z,845 (D.C, Cir. 1993),
or whether the FCC "relied on faulty logrc." Nat'l Asst'nfor Better
Broadcasting v. FCC, 830 F.2d 270,275 (D.C. C:ir. 1987). The
analysis recounted above speaks to the soundrLess of the
Commission's ruling on the question initially presented, and not to
any novel legal or factual claims.
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even in cases involving the transfer of entirerplanrs, so long as the
parties asked the carrier to move all the berreficial plan compo-
nents rather than the plan itself. The whole purpose of the tariff
provision in question was to ensure that benefirls could not be
transferued without concomitant obligat.ions. It is utterly
untenable to contend that the provision does not apply when only
benefits are transferred.

In sum, the FCC clearly ered in ruling that fiection 2.1.8 of
AT&T Tariff FCC No. 2 does not apply to a.transfer of "traffic."
As this was athreshold determination in therFCC's rorder, we do
not reach the remaining issues addressed by the ConrLmission and
argued by the parties before us. We also do not decide precisely
which obligations should have been transfi:rred in this case, as
this question was neither addressed by the Commission nor
adequately presented to us.2 All we decide is that Section 2.1.8
cannot be read to allow parties to transfer the benefirts associated
with 800 service without assuming any obligations. The petition
for review is granted.

2 At oral argurnent, AT&T's counspl repeaLtedly stated that Tariff
No. 2 expressly required PSE to assume the volume commitments that
form the heart of AT&T' s concern in thls case. .See Transcript of Oral
Argument at 11, 13. In a motion submitted after tkre argument,
however, the lnga companies note that the o,nly obligations
enumerated by Section 2.1.8 are "outstandin5S indebtedness for the
service" and "the unexpired portion of any applicable minimum
payment period." Lrtervenors Motionto Clarif'y and Correct the Facts
ofthe Record at 4. Howthis enumerationaffects the requirementthat
new customers assllme "all obligalions of the former Customer"
(emphasis added) is beyond the scope ofour opinion.


